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DEDICATION OF SACRED PLACES IN THE 
KARLY SOURCES AND IN THE LETTERS 
OF GREGORY THE GREAT 


Section I. Depications BErorE THE TIME OF 
GREGORY THE GREAT 


1. EARLY HISTORY OF THE DEDICATION OF CHURCHES 


HE idea of dedicating a particular place for worship 

cannot be said to be specifically Christian. For the 

Jews of the Old Testament? and the Egyptians and 

Greeks, whom the Romans followed,? employed special cere- 

monies to mark the setting aside of a specific place or poe 
for sacred worship. 

The early Christians, while they eohtnied to visit the othe 
gogues for some time, also ‘ broke bread from house to house.’ * 
It was but natural that certain larger and more commodiously 
furnished houses should be chosen as regular meeting places 
of the Christians; they would thus, at least at first, serve both 
as a church and as a dwelling place.* Whether any special 


1 Exodus 40, 9ff.; Leviticus 8, 10ff.; 3 Kings 8, 1ff.; 2 Par. 5, 2ff. 

2Bisenhofer, Handbuch der katholischen Liturgik (2 vols., Freiburg im 
Breisgau: Herder und Companie, G.M.B.H. Verlagsbuchhandlung, 1932), II, 
449; hereafter cited as Handbuch. 

3 Acts 3, 1ff.; 2, 42-47. 

4 Cf. I Cor. 16, 19; Col. 4, 15; Philem. 2; De Puniet, The Mass, Its Origins 
and History, Translated by the Benedictines of Stanbrook (New York: Long- 
mans, Green and Company, 1930), p. 81. “We may safely conclude that in 
the early days of the Church, the great Roman houses with their peristyles 
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room was set apart and dedicated exclusively to sacred func- 
tions isnot known;’ it is known that some of the early churches 


were easily adaptable to the liturgical synaxis . . . They spoke of the house 
of God, the house of the Church, the xvpraxéy or the Lord’s house, whence are 
derived the Teutonic names Kerk, Kirche, and Church.’—ibid., p. 82. Cf. 
also Muncey, History of the Consecration of Churches and Churchyards 
(Cambridge: W. Heffer and Sons, Ltd., 1930), pp. 5-9. 


5 No inference can be made from the pseudo-Isidorian text given under the 
name of St. Clement of Rome: “Ecclesias per congrua et utilia facite loca, 
quae divinis precibus sacrare oportet, et in singulis sacerdotes, divinis ora- 
tionibus Deo dicatos, poni.”—Jafié, Regesta Pontificum Romanorum ab con- 
dita Ecclesia ad Annum post Christum natum MCXCVIII (2 ed., correctam 
et auctam auspiciis Gulielmi Wattenbach curaverunt S. Loewenfeld, F. Kalten- 
brunner, P. Ewald, 2 vols. in 1, Lipsiae, 1885-1888), 711. Hereafter abbrevi- 
ated JK, JE, JL and number; where no number is given, the citation will be: 
Jaffé, plus volume and page. Cf. also Hinschius, Decretales Pseudo-Isidorianae 
(Lipsiae: Ex officiana Bernhardi Tauchnitz, 1863), p. 46. Dom de Puniet 
warns that one must not be led astray by older authors who state that Pope 
Evaristus (97-105) decreed: “ Omnes basilicae cum missa semper debent con- 
secrari.’—Mansi, Sacrorum Conciliorum Nova et Amplissima Collectio (53 
vols. in 60, Paris-Arnhem-Leipzig, 1901-1927), I, 631; hereafter cited as Mansi. 
De Puniet concludes: “Cette décrétale, que Gratian a insérée dans son De- 
cretum sous le nom du pape saint Hyginus (136-140), est extraite de docu- 
ments conciliares et refléte exactment l’usage du IVe siécle.””—“ Dédicace des 
églises,” Dictionnaire d’Archéologie Chrétienne et de Liturgie (14 vols. in 27, 
Paris: Librarie Letouzey et Ané, 1920——), IV, 380. Hereafter abbreviated as 
DACL. Joseph Catalano has sought to prove that the rite of dedication 
comes, not from Pope Evaristus but from St. Peter himself. He seeks to 
prove his point thus: a) by reference to the Martyrologium Hieronymianum: 
“Kkalendis augusti ita legitur: ‘Romae dedicatio primae ecclesiae a B. Petro 
Apostolo constructa et consecrata;’” b) by reference to the Martyrologium 
Notkeri, also for the first of August: “ Romae statio ad S. Petrum ad Vincula, 
quam ecclesiam ipse primus in Europa construxit et consecravit;” ¢) by refer- 
ence to the sermon of Pope Leo the Great for the feast of the Seven Macha- 
bees on the first of August: “Duplex enim laetitiae causa est, in qua et 
natalem Ecclesiae colimus, et martyrum passione gaudemus;” d) by reference 
to the Acta Sanctae Caecilae which show her asking that “domus sua in 
ecclesiam consecraretur.”—Pontificale Romanum nunc primum prologomenis 
et commentanis illustratum, 3 vols. (Parisiis: 1801, 1851, 1852), II, 46ff. In 
refutation of his theory, apart from the fact that it is most improbable that 
St. Peter built and consecrated a church, the following may be noted: a) The 
M artyrologium Hieronymianum was begun only in the fifth century and re- 
ceived many additions later; cf. Kirsch, “Der stadtrémische christliche Fest- 
kalender im Altertum,” Liturgiegeschichtliche Quellen (Heft 7 /8, Minster in 
Westf., 1924), p. 1ff; Kirsch, “Das Martyrologium Hieronymianum und die 
romische ‘Depositio martyrum’ im Chronographen von 354,” Bevtrage zur 
Geschichte des christlichen Altertums und der Byzantinischen Literatur hrsg. 
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were at one time private homes, e.g., St. Prudentiana in Rome. 
It is very probable that in the second century and possibly 
even at the end of the first, certain domestic churches were 
definitely set aside solely for divine worship; they would then 
have been susceptible of dedication or consecration.® In the 
first half of the third century, Origen, answering the charge of 
atheism levelled against the Christians by Celsus because of 
lack of churches, altars and images, could say: “ We have no 
altars, but the temple of our God is the whole world, and the 
altar most acceptable to Him is a pure and innocent heart.” 7 
Such statements could be multiplied, but their only purpose 


von A. M. Koeniger (Bonn und Leipzig: Kurt Schroeder Verlag, 1922), p. 
253; Frere, Studies in Early Roman Liturgy I, The Kalendar (Alcuin Club 
Collections, No. XXVIII, London: Oxford University Press, 1930), p. 9; Ken- 
nedy, The Saints of the Canon of the Mass (Citta del Vaticano: Pontificio 
Istituto di Archeologia cristiana, 1938), p. 82f. b) The Martyrologium Notkert 
is later than the Hieronymianum ; the word statio therein could not have been 
used before the middle of the third century; cf. Kirsch, Die Stationskirchen 
des Missale Romanum (Ecclesia Orans, No. XIX, Freiburg im Breisgau: 
Herder und Companie, 1926), p. 7; Kirsch, “ L’origine des Stations liturgiques 
du Missel Romain,’ Hphemerides Inturgicae, XLI (1927), 130-150. c) The 
church of St. Peter ad Vincula was built under Sixtus III (432-440) and there 
the relics of the Seven Machabees were also venerated; cf. Frere, op. cit., p. 
127. d) Pope Leo’s sermon undoubtedly refers to the building of the church 
of St. Peter ad Vincula by his predecessor and not, as Catalano supposed, to 
a church built by St. Peter himself, for there was no church in that spot until 
that built under Sixtus III close to the spot in which St. Peter was for a ~ 
time imprisoned; cf. Grisar, Das Missale im Lichte roémischer Stadtgeschichte 
(Freiburg im Breisgau: Herder und Companie, 1925), pp. 2, 27. e) The Acta 
or Passio Sanctae Caeciliae prove nothing, for this work is “an historical ro- 
mance,” written at the end of the fifth century; cf. Kennedy, op. cit., p. 180-182. 


6 De Puniet, “ Dédicace des églises,’ DACL, IV, 378. The author states: 
“L’affrmation contraire de D. Stiefenhofer, Die Gesch. der Kirchwethe, pp. 
34-38, est beaucoup trop catégorique.” In agreement with de Puniet is Brou- 
wer, “ Les rites de la dédicace,” Revue liturgique et monastique, XXIII (1937- 
38), 251. 


7Quoted by Schuster, without giving his source, in The Sacramentary 
(Liber Sacramentorum), translated from the Italian by Arthur Levilis-Marke 
(5 vols., London: Burns Oates & Washbourne Ltd., 1924-1930), I, 142. Here- 
after cited as Sacramentary. For the Greek text of Origen’s Contra Celsum 
see Koetschau in Die griechischen christlichen Schriftsteller der ersten dret 
Jahrhunderte (vols. I and II, 1899, Leipzig: J. C. Hinrichs’sche Buchhandlung), 
I, 49-374; II, 1-293. Hereafter abbreviated GCS. 
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was to insist above everything upon the transcendence of the 
Christian religion as compared to heathen idolatry, i. e., Chris- 
tians had no “ temple” built to protect a deity from inclement 
weather. That the Christians had churches at this time, be- 
fore the close of the persecutions, cannot be doubted, since 
Eusebius has preserved the edict of Gallienus of the year 260: 
“<TImperator Caesar P. Licinius Gallienus. . . Indulgentiam 
beneficii nostri per universum orbem diffundi praecipimus, ut 
cuncti a religiosis locis abscedant ...’ Est et alia ejusdem im- 
peratoris constitutio ad alios episcopos data, quae lis permisit 
ut coemeteriorum suorum loca recuperarent.” * Whether any 
church was dedicated by a specific rite before the Edict of 
Milan (313) cannot be apodictically stated, since no document 
prior to that. date substantiating such a statement has as yet 
been found. Nor is there any indication of such a rite in 
the famous Edict which not only gave religious freedom to the 
Church but also provided that confiscated church property 
be restored.*° 


8 Historia Ecclesiastica, vii, 13, ed. Schwartz, Eusebius Werke, GCS (1 vol. 
in 8, Leipzig: 1903-1909); cf. Il?, 666f. Cf. also The Loeb Classical Library 
(Edited by E. Capps, T. E. Page, W. H. D. Rouse)—Eusebius, The Ecclesi- 
astical History (2 vols.; vol. 1 having an English translation by Kirsopp Lake, 
London: William Heinemann, Ltd., 1926; vol. 2 with a translation by J. E. 
Oulton, London, 1932), IT, 169f. The Latin text may be found in Laemmer, 
Eusebu Pamphilt Historia Ecclesiastica (Scaphusiae, 1862), p. 546. 

9 Cf. Ziolkowski, The Consecration and Blessing of Churches, The Catholic 
University of America Canon Law Studies, n. 187 (Washington, D. C.: The 
Catholic University of America Press, 1943), pp. 6-7, notes 13-18. It may be 
remarked here that, in speaking of the decree of Gallienus, the author (prs) 
states: “by ordering that all places dedicated [italics not in original] to di- 
vine worship by Christians should be restored to them.” The word dedicated 
would leave the impression that a rite of dedication did exist before 260: if 
this word were in the original Eusebius, the search for some authoritative 
document prior to 313 would be over. Unfortunately, no such word is to be 
found in Eusebius, as is evident from the passage quoted above. It is onl 
just to state that Ziolkowski did not wish to imply by his use of the ea 
dedicate that a special rite existed before 260, for he clearly states that there 


is no document referring to dedication of churches in the first three centuries 
Civop cttyipa ls 


ty Lactantius gives this text in his De mortibus persecutorum: cf Corpus 
Scriptorum Ecclesiasticorum Latinorum (Vindobonae: F. Tempedy "1866—) 
XXVII (Edited by Brandt, 1897), 228-233. Hereafter abbreviated CSEL. 
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The first mention of a dedication of a church is that of Eu- 
sebius, who has left a description in his Historia Ecclesiastica 
of the dedication of the cathedral at Tyre.! The ceremony 
he describes is rather simple: the gathering of the neighboring 
bishops and a large concourse of people, solemn prayers with 
sermons delivered by various bishops, and finally the celebra- 
tion of Mass. A very similar rite took place at Antioch in 341, 
and Socrates observes that the Council was speciously called 
to dedicate the Dominicum Aureum, begun by Constantine 
and completed by Constantius.” 

Numerous as are the documents which relate to these 
early consecrations, the rituals which prescribe the rite are 
altogether vague. The first condition for carrying out the 
ceremony in a legal manner was, at least for some time in 
Africa and the East, the imperial consent ... It was on the 
initiative of Constantine that the Fathers of the Council of 
Tyre repaired to Jerusalem to consecrate there the basilicas of 
the Martyrion and the Anastasis, as related by Eusebius and 
Sozomen. In like manner, Constantius, on the completion of 
the basilica at Antioch, summoned thither a numerous con- 
course of bishops, who duly carried out its consecration.” 


The text may also be found in Migne, Patrologiae Cursus Completus, Series 
Latina (221 vols., Parisiis: 1844-1864) vii, 267-270. Cited hereafter as PL. 


11 GCS, Eusebius Werke, II, 862ff; Laemer, op. cit., pp. 775-811; Oulton, op. 
cit., II, 395ff; PG, xx, 847ff. That such a solemn gathering took place the year 
immediately following the Edict of Milan seems to be an indirect proof that 
before this Edict it was not considered safe to dedicate solemnly and perma- 
nently any place to religious worship. 


12“ Concilium Antiocheni curat congregari, praetextu quidem dedicandi ec- 
clesiae.”—Historia Ecclesiastica, iii, 8—PG Ixvii, 195; “specie quidem ut ec- 
clesiam recens aedificatam dedicarent: re ipsa autem sicut exitus declaravit, 
ut decreta Nicaeni concilii abrogarent.—Sozomen, Historia Ecclesiastica, iii, 
5—PG, Ixvii, 1042. Ziolkowski’s statement (op. cit., p. 8) that the “council 
was called purposely to dedicate the church” is evidently wrong. A new edi- 
tion of Socrates’ work is being prepared for the GCS by Opitz, and Sozomen’s 
work is being edited for the GCS by Bidez. Cf. Steidle, Patrologia seu His- 
toria Antiquae Litteraturae Ecclesiasticae (Friburgi Brisgoviae: Herder und 
Companie, 1937) p. 355. Referred to hereafter as Patrologia. 


13 Schuster, Sacramentary, I, 144. 
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That it was unlawful to dedicate a church without the im- 
perial consent is clearly stated in the Apology of St. Athan- 
asius to Emperor Constantius: 


Quod autem mihi in crimen vertunt, in magna ecclesia habita 
fuisse synaxim, priusquam completum aedificium esset... . 
Bona, quaeso, venia haec dicam, nequaquam dedicationis diem 
festum celebravimus, religiosissime Auguste; id namque ante 
iussum tuum agere nefas fuisset; neque consulto ad id animum 
appulimus. Nullus episcopus, nullus fuit clericus vocatus; 
aedificio quippe plurima deerant. [He goes on to explain at 
length how the crowds were too large for the old church, how 
they threatened to gather in the open fields, and how he had 
seen unfinished churches used on like occasions both at Trier 
and Aquileia.] Idipsum me egisse fateor, ita tamen ut non 
dedicatio, sed synaxis ad orandum celebrata sit.’* 


That mere use of a church building did not imply its dedica- 
tion is forcefully stated in a letter of Synesius of Cyrene, who 
died about 415. 

A favorite place for the building of churches was over the 
tomb of some martyr. The Liber Pontztficalis, in the life of 
Pope Felix I (269-274), states: “Hic constituit super me- 
morlas martyrum missas celebrare.” '® As it was not possible 


14 Apologia ad Imperatorem Constantium, n. 14—PG, xxv, 612ff. Cf. Steidle, 
Patrologia, p. 86. The Apology of Athanasius has been used as an argument 
to show “that a new church was not to be used as a place of worship before 
the dedication of the church took place, unless great necessity compelled the 
use of the building.”—Ziolkowski, op. cit., p. 9. To the present writer, how- 
ever, the words of St. Athanasius do not seem to imply the existence of any 
such regulation; he does not apologize for using the building before dedica- 
tion; he explains merely that he did not dedicate it, which would have been 
unlawful without the emperor’s permission. 


15 Epistola Ixvii—PG, Ixvi, 1419. A more recent edition of the letters of 
Synesius is that of R. Herder, Epistolographi Graeci (Paris, 1873), p. 688ff. 
Cf. Steidle, Patrologia, p. 96. 


16 Duchesne, Le Liber Pontificalis (2 vols., Paris, 1886), I, 158. The edition 
of Duchesne will be used throughout this article, and will be cited hereafter 
as Liber Pontificalis. “On voit ce décret se rapporte A la coutume de célébrer 
des messes ad corpus, dans les cryptes des cemetiéres souterrains ot l’on véné- 


rait des tombeaux de martyrs. Suivant l’auteur du livre pontifical, c’est 
Félix I qui aurait établi cet usage.”—ibid., note 2. 
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to build all churches over the actual tombs of martyrs, it be- 
came customary to transfer the relics to suitable places. One 
of the earliest transfers of the relics of martyrs of which there 
is record is that of St. Babylos at Antioch between the years 
351 and 354.7 An African inscription of the year 359 informs 
us of the placing of relics in a memoria.'® Thereafter, both in 
the East and in the West, there are records of transfers of 
relics. In 356 the relics of St. Timothy were transfered to 
Constantinople; in 357 the relics of Saints Andrew and Luke 
were brought to Constantinople; Theodosius (379-395) had 
the relics of St. Paul, the bishop and confessor, brought to his 
capital.? In a letter of the year 386 to his sister, St. Ambrose 
mentions the transfers of the relics of the martyrs Gervase and 
Protase in the consecration of the cathedral at Milan, stating 
that he placed the two bodies under the right side of the altar: 
“ Succedunt victimae triumphales in locum ubi Christus hostia 
est: sed ille super altare, qui pro omnibus passus est; isti sub 
altare, qui illius redempti sunt passione . . . Cedo sacris vic- 
timis dexteram portionem.” *° Authors state that he was the 
first to popularize in Italy the custom of depositing relics of 
martyrs in the basilicas when they were consecrated.”* 
These authors should have restricted their statement to 
northern Italy, in the region of Milan, which city followed, at 
least in this respect, the Oriental practice rather than that of 


17 Delehaye, Les origines du culte des martyrs (Subsidia Hagiographica, 20, 
Bruxelles: Société des Bollandistes, 1933), p. 54. The event is dated in 362 by 
Schuster, Sacramentary, I, 147. 

18 Duchesne, Origines du culte chrétien, 5 ed. (Paris: Anciennes Maisons 
Thorin et Fontemoign, 1925), p. 423, n. 1. Cited hereafter as Origines. Cf. 
also de Puniet, “ Dédicace des églises,”’ DACL, IV, 384. 

19 Cf. Delehaye, Les origines du culte des martyrs, p. 55f.; de Puniet, “ Dé- 
dicace des églises,” DACL, IV, 382. 

20 Hpistola ad Marcellinam—PL, xvi, 1019. 

21Cf. Schuster, Sacramentary, I, 145, 148, 149; Martene, De Antiqus Ec- 
clesiae Ritibus, 4 books in 3 (Rotomagi: 1700-1702), Lib. ii, cap. xiii, p. 238; 
Many, De Locis Sacris, (Paris: Apud Letouzey et Ané, Editeurs, 1904), p. 196. 
In the transferring of relics, Milan followed the Oriental practice rather than 
the Roman, whereas Africa followed the Roman. Cf. Delehaye, Les orgines 
du culte des martyrs, pp. 65-68. 
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Rome. For at Rome the tombs remained inviolable in most 
instances,” and the temples were built over the tombs of the 
martyrs, or as close to them as possible without disturbing the 
tomb itself or removing the relics. A church was built in 
honor of St. Pancratius after the close of the persecutions, 
but the relics of the saint remained outside the church—Hon- 
orius I (625-638) moved them into the basilica. The same 
occurred in the case of the church of St. Apollinaris in Classe: 
in 549 when the basilica was built, the narthex was built over 
his tomb; a century later the relics were transferred into the 
basilica proper.” 

The respect of the Romans for the tombs of their dead is 
well exemplified in the reply of Pope Hormisdas in 519 to 
Justinian who, in accord with Oriental custom, desired to have 
the true relics of some of the Apostles and of St. Lawrence. 
Pope Hormisdas refused to send him these and begged the 
emperor to be satisfied with sanctuaria, i. e., things that had 
been used by the saints or had been sanctified by close con- 
tact with their tombs.24 The Roman custom of using sanc- 
tuaria *° is shown in the letter of Pope Vigilius to Bishop Pro- 


22 Cf. Codex Theodosianus, (9, 17) 7. 


23 Cf. Delehaye, Les origines du culte des martyrs, pp. 47-48; Hindringer, 
“Kirchweihe,” Lexikon fiir Theologie und Kirche, (10 vols., Freiburg im 
Breisgau: Herder und Companie, 1930-1938), V (1938), 1053-1056; Dooley, 
Church Law on Sacred Relics, The Catholic University of America Canon 
Law Studies, n. 70 (Washington, D. C.: The Catholic University of America 
Press, 1931), pp. 22-25; de Puniet, “ Dédicace des églises,” DACL, IV, 382. 


24Cf. Thiel, Epistolae Romanorum Pontificum Genuinae (Brunsbergae, 
1868), pp. 873-875; hereafter cited Epistolae. Justinian accepted the sanctu- 
aria; cf. ibid., p. 887. Pope Hormisdas’ letter may also be found in Guenther, 
Epistulae Imperatorum Pontificum Aliorum inde ab a. CCCLXVII usque ad 
a. DLIII datae Avellana quae dicitur collectio, CSEL, XXXV (Vindobonae: 


F. Tempsky, 1895-1899), n. 190, p. 648; cf. also ibid., n. 218, p. 680. Hereafter 
cited Avellana. 


*5The terms brandea and palliola are synonymous with sanctuaria; cf. 
Delehaye, Les origines du culte des martyrs, p. 53; Marténe, De Antiquts 
Ecclesiae Ritibus, Lib. ii, ¢. xiii, p. 239; Ziolkowski, The Consecration of 
Churches, p. 12; Many, De Locis Sacris, p. 25. Cf. also formula XXII of the 
Liber Diurnus: “. . . in qua etiam benedictionem de sanctuariis apostolicis, 
id est palliola de eorum confessionibus providimus collocanda.”—Sickel, Liber 
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futurus of Braga in 538,7¢ in some of the Formulas of the Liber 
Diurnus,” and in Pope Gregory the Great’s refusal in 594 tio 
grant the request of the Empress Constantina for part of the 
body of St. Paul for the new basilica at Constantinople.?8 
Despite what has been said about Roman respect for the 
burial places of the dead, there were various transfers of the 
bodies of martyrs, from the third to the fifth century. Perhaps 
the earliest transfer is that of the bodies of Saints Peter and 
Paul in 258 during the persecution under Emperor Valerian, 
when, to prevent the desecration of the tombs and to permit 
the faithful to venerate the relics of their apostles more freely, 
the bodies were transferred from the original tombs in the 
Vatican and on the Ostian Way to a temporary tomb ad 
catacumbas at the third milestone on the Appian Way.”? Con- 


Diurnus Romanorum Pontificum (Vindobonae: Apud C. Geroldi Filium Bibli- 
opolam, 1889), p. 16; hereafter cited Liber Diurnus; Gramatica-Galbiati, Il 
Codice Ambrosiano Del LIaber Diurnus Romanorum Pontificum (Milano- 
Roma: Editori Alfieri & Lacroix [1921]), p. V—The form there given is ident- 
ical except that “tradidimus” is substituted for “ providimus.” 

26 JK, 907. The letter is quoted infra, pp. 193, 194. 

27. g., Formulas XJ, X XVII; cf. Sickel, Liber Diurnus, pp. 10, 19; Roziére, 
Liber Diurnus ou Recueil des Formules Usitées par la Chancellerie Pontificale 
du Ve au Xie siécle (Paris, 1869), pp. 37, 54. 

28 Cf. Ep. iv, 30. The letters of Gregory the Great are cited from the edi- 
tion of Ewald and Hartmann, Monumenta Germaniae Historica, Epistolarum 
Tomi I et II, Gregori I Papae Registrum Epistolarum (Berolini: Apud Weid- 
mannos, 1891-1899). Concerning this letter Delehaye writes “La discipline 
romaine, a la fin du sixiéme siécle (an. 594), est sollennellement affirmée ici, 
et le pape, selon le gotit de l’époque, en démontre l’excellence, en citant, a 
Vappui, des faits miraculeux. Néanmoins, on a essayé de revoquer en doute 
Vexactitude d’une assertion aussi absolue, en se reportant a d’autres lettres de 
S. Grégoire ott il annonce des envois de reliques. Il n’y a la aucune contra- 
diction, car rien n’indique qu’il ne s’agit point de reliques représentatives et 
qu’on ait dérogé, en ces circonstances, a la conswetudo romana.”—Les origines 

.. du culte des martyrs, p. 52; cf. also de Puniet, “ Dédicace des églises,” DACL, 
IV, 382. 

29 Cf. Kennedy, The Saints of the Canon of the Mass, pp. 93-102. The 
author thoroughly considers the question, about which much controversy has 
arisen among scholars, and concludes that “the theory of a translation in 258, 
in spite of the difficulties urged against it, is the best explanation of all the 
evidence, monumental and documental, of the Memoria Apostolorum at the 
third mile of the Via Appia.”—ibzd., 101. In note 2 on the same page he lists 
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cerning other transfers of relics at Rome from the third to the 
fifth century, Delehaye states that these were exceptional 
events, made necessary because of the invasions of the bar- 
barians, that the transfers were carried out with little or no 
solemnity, contrary to the practice of the Orient, and that they 
were probably legal insofar as special permission was perhaps 
obtained in certain cases.*° 

Not only relics of martyrs but also relics of confessors were 
venerated. The veneration paid to confessors was an exten- 
sion of that rendered to martyrs. Shortly after 313, various 
confessors, e. g., St. Anthony, St. Hilarion, St. Simon Stylites, 
began to be venerated. St. Sylvester (pope from 314 to 335) 
is undoubtedly one of the first confessors whose cult was estab- 
lished in Rome. The cult rendered confessors was similar to 
that given to martyrs: celebration of their anniversaries; 
honor paid to their relics; churches built in their honor. The 
exterior form of cult, therefore, was not different in the case 
of confessors from that of martyrs.* 


the authors who are for and against the transfer. Among the latter is Dele- 
haye, Les origines du culte des martyrs, pp. 264-269. On page 64, however, 
‘Delehaye touches the question briefly and adds: “Mais, alors méme qu'il 
faudrait en accepter la réalité, ce ne serait 1a qu’un de ces transports imposés 
par la nécessité; dans l’espéce, une translation clandestine.” 


30 Les origines du culte des martyrs, pp. 63-65. Cf. Dooley, Church Law 
on Relics, p. 25, n. 59, where it is stated that when the motive was purely 
religious, the law did not forbid honor paid to relies. 


31“ Martyr .. . le titre distinctif de ceux qui ont versé leur sang pour le 
Christ . . . A ceux qui ont souffert pour leur croyance, sans perdre la vie, 
Vantiquité chrétienne donnait le nom de confesseur. Actuellement, dans le 
language ecclésiastique, ce mot désigne tous les saints qui ne sont pas martyrs, 
qu’ils aient ou non subi la violence .... Lex textes que nous avons rassem- 
blés permettent de constater que le nom de martyr a été donné non seulement 
aux chrétiens qui meurent pour la foi dans les supplices, mais également a 
ceux qui meurent en prison, 4 ceux qui meurent en exil, parfois méme a des 
exilés revenus dans leur patrie.”—Delehaye, Sanctus; Essai sur le culte des 
saints dans Vantiquité (Subsidia Hagiographica 17, Bruxelles: Société Des 
Bollandistes, 1927), pp. 74, 109. Hereafter cited as Sanctus. Cf. Van Doren, 
“Le culte des saints dans l’antiquité,” Les questions liturgiques et parots- 
stales, XIII (1928), 250-261. 


82 Cf. Delehaye, Sanctus, pp. 114-120. Pope Gelasius I (492-496) speaks of 
a church dedicated to the confessor Saint Vitus, cf. infra, p. 207. 


DEDICATION OF SACRED PLACES 191 


2. THE RITES OF DEDICATION 


Authors are quite unanimous in stating that two diverse 
rites of dedication existed, i. e., a rite used when a church was 
dedicated with relics, and a distinct rite used when no relics 
were placed in the dedicated church.** In the year 401, the 
V Council of Carthage, after stating that a church doubtfully 
consecrated was to be reconsecrated, condemned the practice 
of dedicating churches without relics, and ordered that old 
altars without relics should be destroyed.** 

The Council of Epaon decreed in 517 that relics should not 
be placed in rural oratories, unless there was a parish nearby, 
the priests of which could frequently celebrate the divine 
offices there. The rite of dedicating churches without relics 
existed until the time of St. Gregory of Tours (died 594), for 
he tells us that in his own time relics were placed in those 


33 Cf. Martéene, De Antiquis Ecclesiae Ritibus, lib. ii, cap. xiii, p. 239; 
Ziolkowski, The Consecration of Churches, p. 12f.; Many, De Locis Sacris, 
p. 25; Schuster, Sacramentary, I, 145f. 


34 Can. 6, 14—Hardouin, Acta Conciliorum et Epistolae Decretales ac Con- 
stitutiones Summorum Pontificum (12 vols., Parisiis, 1715), I, 987f.; hereafter 
cited as Hardouin. Canon 14 is given as Canon LX XXIII of the Codex Ec- 
clesiae Africanae—De falsis memoritis martyrum in Bruns, Canones Apostolo- 
rum et Conciliorum Saeculorum IV. V. VI. VII. (Berolini, 1839), I, 176; cited 
hereafter as Canones. The canon is listed as canon xvii by Hefele-Leclercq, 
but they refer it to canon LXXXIII of the Codex Ecclesiae Africanae— 
Histoire des Conciles (10 vols. in 19, Paris: Letouzey et Ane, 1907-1938), 
II, 129. 


35 Can. 25—“ Reliquias in oratoriis vilaribus non ponantur, nisi forsan cleri- 
cos cuiuscumque parochiae vicinos esse contingat, qui sacris cineribus psal- 
lendi frequentius famulentur.”—Monumenta Germaniae Hvstorica, Legum 
Sectio iii, Concilia i (Concilia Aevi Merowingici), p. 25; Mansi, vili, 562. On 
page 146 of the first volume of the English translation of Schuster’s Liber 
~ Sacramentorum, it is stated that Canon 25 of the General Council of Ephe- 
sus, 431, passed a law identical with that just quoted from the Council of 
Epaon. No such law is to be found, however, in the decrees of the Council 
of Ephesus; the translator of Schuster’s work misread Ephesus for Epaon in 
the original; cf. Liber Sacramentorum, Note storiche e liturgiche sul Messale 
Romano (Torino-Roma: Tipografia Pontificia e della S. Congregazione dei 


Riti, 1919), I, 140. 
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churches that had been dedicated without them.** The first 
general legislation that relics be used in all dedications, that 
temples dedicated without relics were now to receive them 
and that any bishop who in future dedicated a church without 
relics was to be deposed, was given by the II Council of Nice 
in 787.27 It must be noted that this decree of the II Council 
of Nice was not a general law requiring all churches to be dedi- 
cated, but rather a law which required that relics be used in 
those churches which were dedicated. Until the Council of 
Trent, there was no general legislation demanding that all 
churches be dedicated.*® 

The first particular law demanding that a church be dedi- 
cated before Mass be celebrated therein is given by an Irish 
Synod held under St. Patrick about the year 450: “Si quis 
presbyterum ecclesiam aedificaverit, non offerat antequam ad- 
ducat suum pontificem, qui eam consecret, quia sic decet.” *° 
It has been questioned whether any synods were held under 
St. Patrick, and the authenticity of the acts purporting to 
come from the synods has been doubted. Bury goes into the 
question at some length and proves the authenticity.*° 


36 Liber Vitae Patrum, vili, n, 11I—MGH, SS. Merov., i, Gregorzt Turonensis 
Opera (Hannoverae: Impensis Bibliopolii, 1885), p. 700. 


87 Canon 7—Hardouin, iv, 491; Mansi, xiii, 751; ef. Schroeder, Disciplinary 
Decrees of the General Councils (St. Louis: Herder, 1937), p. 148; Marténe, 
op. ctt., p. 239; Many, op. ctt., p. 196; Ziolkowski, op. cit., 14, 37f. 


88 Cf. Ziolkowski, op. cit., p. 38f.; Schroeder, Canons and Decrees of the 
Council of Trent, Original Text With English Translation (St. Louis: B. 
Herder Book Co., 1941), p. 150. 


89 Canon 23—Hardouin, i, 1792; Mansi vi, 517; Bruns, Canones, II, 303; 
Braun, Der christliche Altar in seiner geschichtlichen Entwicklung (2 vols., 
Muenchen: Alte Meister Guenther Koch & Co., 1924), I, 674. Cited here- 
after as Der christliche Altar. 


40 Cf. Life of St. Patrick and His Place in History (London: Macmillan and 
Co., 1905), pp. 233-245. He states that the text given by Haddan and Stubbs 
is accurate: Councils and Ecclesiastical Documents Relating to Great Britain 
and Ireland (3 vols. in 4, Oxford: Clarendon Press, 1869-1878), II?, 328-330. 
Hefele-Leclereq give the following version: “Canon 23—On ne doit pas offrir 


le saint sacrifice dans une é€glise non consacrée.”—Histoire des Conciles, II?, 
894. 
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3. THE CEREMONIES OF DEDICATION 


The early history of the ceremonies of dedication, made 
more confused by the existence of the custom of dedicating 
some churches with relics and others without them, is very 
obscure. The first thing consecrated was the table of sacrifice. 
The original rite, attested to by St. Cyprian in the third cen- 
tury, was simply the first solemn celebration of Mass. St. 
John Chrysostom agrees with that testimony, when he informs 
us that the altar became a sacred object when it first bore the 
Body of Christ.tt. The first dedications of which there is rec- 
ord, those at Tyre and Jerusalem shortly after 313, were ef- 
fected by the solemn celebration of Mass before a large gath- 
ering of bishops and people; special sermons were preached on 
these occasions.*” 

From a letter of Pope Vigilius to Bishop Profuturus of 
Braga in 538 it may be concluded that, whenever churches 
were dedicated without relics, the only rite used was the cele- 
bration of Mass; when, however, relics were placed in the 
church, other rites were used. The salient portion reads as 
follows— the text given is that of Mansi, with the variations 
given by Hinschius in parentheses: 


De fabrica vero cuiuslibet ecclesiae, si diruta (dirupta) 
fuerit, instauranda, et si in eo loco consecrationis solemnitas 
debeat iterari, in quo sanctuaria non fuerint, nihil iudicamus 
officere (efficere) si (sed) per eam minime aqua exorcizata 
iactetur: quia consecrationem cuiuslibet ecclesiae, in qua 
sanctuaria (spiritus sancti ara) non ponuntur (ponitur), cele- 
britatem tantum scimus esse missarum. Et ideo, si qua sanc- 
torum basilica a fundamentis etiam fuerint innovata, sine 
aliqua dubitatione, cum in ea missarum fuerint celebrata 
solemnitas, totius sanctificatio consecrationis implebitur. Si 


41 Brouwer, “Les rites de la dédicace,” Revue lturgique et monastique, 
XXIII (1937-1938), 251. 

42 Cf. supra, p. 185. The Pilgrimage of Silvia (Aetheria), written about 
the year 385, informs us that at Jerusalem the anniversary of the dedication 
was solemnly kept. Cf. Geyer, St. Siluiae Peregrinatio, CSEL, XXXIX 
(Vienna: 1898); Muncey, History of the Consecration of Churches and 
Churchyards, pp. 30-31. 
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vero sanctuaria, quae habebat, ablata sunt, rursus earum dis- 
positione (depositione) et missarum solemnitate reverentiam 
sanctificationis accipiet.*? 


Duchesne concludes from the above text: “ Les aspersions 
d’eau bénite, qui ont une grande importance dans la cérémonie 
actuelle, sont mentionnées, mais pour étres exclues: elles 
n’étaient pas d’usage 4 Rome.” ** That conclusion is unjusti- 
fied; the Pope’s words may be somewhat unclear: a) if relics 
are not placed, it doesn’t matter if blessed water is not 
sprinkled; b) if, however, relics are to be replaced, the con- 
secration is effected by the placing of the relics and the cele- - 
bration of Mass. ‘The Pope’s reply becomes clear only if 
we presume that the ritual of the deposition of relics at that 
time already contained a rite of aspersion of blessed water.” *° 

Granted that, in the time of Pope Vigilius, the ritual of 
dedication, when relics were placed, contained a rite of asper- 
sion with blessed water, one may ask whether any other cere- 
monies were in use at Rome. The entire question of early 
Roman liturgical practice is not yet settled, though modern 
scholars have written much thereon in the last fifty years. It 
is, of course, outside the province of this paper to give a defini- 
tive answer to the question, if such an answer can be given 
at the present time, as not all the pertinent documents have 
been discovered or, if discovered, have not been edited. How- 
ever, it will not be out of place to consider briefly the three 
Roman Sacramentaries and the Ordines Romani in relation to 
the rite of dedication used at Rome before or at the time of 
Gregory the Great. 


43 Mansi, IX, 31; Hinschius, Decretales Pseudo-Isidorianae, p. 711; JK, 
907. Pseudo-Isidore inserted in his collection a letter of Pope Vigilius to 
Bishop Profuturus, to the six chapters of which he added a seventh made up 
by himself; cf. Hinschius, op. cit., p. CV. The section quoted above is au- 
thentic. 

44 Origines, p. 425. 


45 Capelle, “ L’Aqua exorcizata dans les rites romains de la dédicace au VIe 
siécle”"—Revue bénédictine, L (1938), 306. The author proceeds to prove his 
exegesis of Pope Vigilius’ text and concludes that “les instructions du pape 
romain a l’évéque espagnol, loin d’exclure la lustrastion exorcisante dans le 
rit romain de la dédicace, la supposent en certains cas.”—ibid., p. 308. 


DEDICATION OF SACRED PLACES 195 


a. The Sacramentaries 


There has been much confusion regarding the sacramen- 
.taries, especially concerning those known as the Leonine, 
Gelasian and Gregorian, which terms have been in use for 
centuries. Many authors use the terms rather glibly but fail 
to indicate clearly what manuscripts they are describing or 
the difference between the age of the MS itself and its contents 
—without such accurate indication, one cannot accept their 
statements.*® 
The Leonine Sacramentary,* though existing only in a MS 
of the early seventh century preserved at Verona,*® “may be 
taken as a testimony of the Roman rite at the end of the fifth 
or beginning of the sixth century; it is purely Roman in char- 
acter and probably was a private collection gathered together 
about the year 540.” *° 


46 The writer felt it necessary to go into this question because of the follow- 
ing: (1) Duchesne’s statement that the letters of Gregory the Great imply 
the existence of no other ritual than that referred to by Pope Vigilius, which 
he (Duchesne) assumed to be only the celebration of Mass; ef. Origines, p. 
425, supra, p. 194. (2) Ziolkowsky’s general statement: “The Gregorian 
Sacramentary contains the following ceremonies for the dedication of a church: 
the entrance of the bishop with introductory prayers, the ceremony of the 
alphabet, the preparation of the lustral water, etc., etc.”—The Consecration 
and Blessing of Churches, p. 19. (3) Dudden’s conclusion, following Duch- 
esne’s leads, that Gregory had nothing to do with the Gregorian Sacramentary. 
—Cf. Gregory the Great, I, 267-271. The writer’s conclusions will be appar- 
ent in the following pages. 


47 Critical edition: Feltoe, Sacramentarium Leonianum (Cambridge: At the 
University Press, 1896). Cited hereafter: Feltoe, p. 


48 Feltoe, pp. vil, xv. 


49 Kennedy, Saints of the Canon of the Mass, p. 83. In his Petrus und 
Paulus in Rom (1. ed. 1915, p. 22), Hans Lietzmann set the earliest date for 
the Leonine Sacramentary as 538. This conclusion was questioned by Stap- 

“per, Grundriss der Liturgik (2. ed. p. 154), but Lietzmann answered Stapper’s 
objections and held to his first conclusion: “Zur Datierung des Sacramen- 
tarium Leonianum ”—Jahrbuch fiir Liturgiewissenschaft, II (1922) 102. The 
second edition (1927) of his Petrus und Paulus in Rom also gives the date 
538; cf. pp. 30-35. The theory of Martin Rule, who sought to prove, by an 
ingenious method of counting letters on each page of the MS, that the 
Leonine Sacramentary was composed by or for Leo I (440-461) and his suc- 
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As the Leonine Sacramentary is only a collection of Masses, 
one does not find therein any details concerning the rite of 
dedication of churches. But there are two Masses entitled, 
“In Dedicatione;” they are Forms XXXIII and XXXVIII 


for the month of April and give a set of prayers for use at 
Mass, which prayers indicate that the basilica was dedicated 
and that relics of saints reposed in the church.” Special 
Masses occur also for the feast of St. Michael, which is evi- 
dently the feast of the dedication of a church in honor of the 


archangel.** 

As the Leonine Sacramentary contains no information for 
our purpose, we must turn to the Gelasian. The Gelasian 
Sacramentary is known to us in a single MS (Vat. Reg. 316) of 
the first half of the eighth century; it was probably written for 
the abbey of St. Denys in the neighborhood of Paris.** Though 


cessor, Hilarus (461-468) has won no acceptance among recent authors; cf. 
“TLeonian Sacramentary: An Analytical Study,” Journal of Theological Stud- 
tes, IX (1908), 515-556; X (1909), 54-99: Abbreviated hereafter as JTSt. 
An explanation of the origin of the Leonine Sacramentary, which agrees with 
Lietzmann’s date of 538, is given by Mohlberg: “ Nuove considerazioni sul 
cosi detto ‘Sacramentorium Leonianum’”—EHphemerides Liturgicae, XLVII 
(1933), 3-12. The writer accepts Lietzmann’s date of 538. 

50 Feltoe, pp. 15, 17. On page 177 Feltoe notes: “None of the forms of 
Missa XX XIII seem to occur elsewhere.” 

51 Feltoe, pp. 106-108—five Masses are given. Cf. Beauduin, “ Le Culte de 
Saint Michel,” Les questions liturgiques et paroissiales, VII (1921), 161-166. 
To the writer it seems that the author is mistaken when (page 162) he con- 
cludes: “ We know from Pope Vigilius’ letter to Bishop Profuturus that Mass 
was the only rite of dedication in 5388 at Rome; therefore, the church of St. 
Michael was dedicated only by the celebration of Mass therein.” Concern- 
ing the correct interpretation of Pope Vigilius’ letter, cf. supra, p. 193f. 

52Cf. Kennedy, op. cit., p. 84; Frere, Studies in Early Roman Liturgy, I, 
The Kalendar, pp. 36, 57. Hereafter cited as The Kalendar. The critical edi- 
tion is that of Wilson, The Gelasian Sacramentary (Oxford: Clarendon Press, 
1894) ; cf. pp. xxiv-xxix. Though Wilson used MS Vat. Reg. 316 as the basis 
for his text, he compares it to other MSS, especially Rheinau 30 and St. Gall 
348. He notes that the latter two are “independent witnesses;” yet he appar- 
ently regards them as belonging to the “Gelasian” type (p. xliv), though he 
does not definitely assign them to the class of “ Gelasian ” sacramentaries, for 
he notes their similarity in many points to the Gregorian type—cf. pp. Ixi, 
Ixiv, xix, Ixx, Ixxy. The St. Gall MS 348 has been edited by Mohlberg: “ Das 
frankische Sacramentarium Gelasianum in alamannischer tberlieferung (Co- 
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the manuscript contains not a few Gallican elements and addi- 
tions, one must conclude that it is “ substantially the Roman 
Mass book of the sixth century.” ** Is the title “Gelasian ” 
justified? The Liber Pontificalis states that Gelasius: “ fecit 
et sacramentorum praefationes et orationes cauto sermone.” ®4 
“In spite of the hesitations of Mons. Duchesne [Origines, p. 
136-137], modern scholars are generally agreed in seeing in 
this book in its original form the work of Pope Gelasius.” * 
In Wilson’s edition one can quite easily determine what was 
original and what was later added in Rome or in France.*® 
Therein are given the following forms relative to the dedica- 
tion of a church: 


dex Sangall. No. 348),” Lirturgiegeschichtliche Quellen (Heft 1/2, Minster 
in Westf.: Verlag der Aschendorfischen Verlagsbuchhandlung, 1918). Mohl- 
berg lists the various classes or families of MSS as given by Ebner in his 
Iter Italicum of 1896 (cf. pp. XXV-XXVI) and as changed by Bishop in 
1918 (cf. pp. XXVII-X XVIII). It is clear therefrom that the Vat. Reg. 316 
is in a class by itself—it alone should be called the Gelasian Sacramentary. 
Cf. also Andrieu, “ Quelques remarques sur le classement les Sacramentaires,” 
Jahrbuch fiir Liturgiewissenschaft, XI (1931), 46-66, particularly p. 49. Ab- 
breviated hereafter: Jb. f. Liturgiew. Back in 1893 Suitbert Baumer wrote 
that it mattered little as to what title one used for the Gelesian Sacramen- 
tary, provided one clearly sp2cified what» he meant by that title; he sug- 
gested the titles “F-R (frith-romisch)” or “ A-G (ante-gregorianisch) .”—Uber 
das sogenannte Sacramentarium Gelasianum,” Historisches Jahrbuch, XIV 
(1893), 252-301. Because of the character of the handwriting, Lowe would 
date MS Vat. Reg. 316 about the year 750; he doubts if it came from the 
abbey of St. Denys; cf. “ The Vatican MS of the Gelasian Sacramentary and 
its Supplement at Paris,’ JTSt, X XVII (1925-1926), 357-373. 


53 Bishop, Liturgica Historica (Oxford: At the Clarendon Press, 1918), p. 
61; cf. Kennedy, op. cit., p. 84; Wilson, op. cit., lxxiv. 


54 Duchesne, Liber Pontificalis, I, 255. The life of Pope Gelasius was per- 
haps written in the early part of the fifth century; cf. zbed., I, XLVII. 


55 Kennedy, op. cit., p. 33. Cf. Bishop, Liturgica Historica, pp. 59-61. The 
fatter states that “it is evident that M. Duchesne’s book on the ‘ Origins of 
Christian Worship’ has set ideas on the subject all in disarray.’—p. 60. That 
judgment is severe, and one ought not to forget that, much of Duchesne’s 
work was exploring a little-known field. But even in the latest edition of his 
book he clung to his original conclusions with very few changes. Interest- 
ing and informative is the article by D. B. Capelle, “Le Kyrie de la Messe 
et le Pape Gelase,” Revue bénédictine, L (1934), 126-144. 


56 Cf. Kennedy, op. cit., p. 84. 
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LXXXVIII, Oratio in dedicatione basilica novae, contain- 
ing various prayers, blessing for the altar, the church, altar 
linens, paten, chalice, other sacred vessels and chrism, plus 
several rubrics; the whole is undoubtedly a later addition to 
the original of Pope Gelasius and was likely added in France.5* 

LXXXIX, Orationes et preces ad missas in dedicatione 
basilicae novae; the clause diesque nostros in the “ Infra 
actionem” clearly marks this form as an addition made at 
the time of or after the death of Gregory the Great.°* 

XC, Item alia missa.°® 

XCI, Orationes et preces in dedicatione basilicae quam 
conditor non dedicatam reliquit, which contains two Orations, 
two Secret prayers and one Postcommunion.*® This form 
probably belonged to the original of Pope Gelasius; the prayers 
presuppose that the relics of an apostle and of martyrs were 
placed in the church. 

Form XCII, In eiusdem conditoris agendis; the clause 
diesque nostros in the “Infra actionem” marks this as an 
addition made after Gregory the Great had ordered this change 
in the canon of the Mass.® 

XCIII, Orationes et preces in dedicatione loci illius ubi 
prius fuit synagoga.** This form appears to be the most 
ancient of those listed here and probably was part of the 
original of Pope Gelasius, with the exception of the Post- 
communion.®* The prayers indicate that the former synagogue 
was dedicated in honor of some saint, after the cross had been 
placed therein.®4 


57 Wilson, p. 183-187. 
58 Wilson, pp. 137-138; cf. ibid., p. xxix; Kennedy, op. cit., p. 48. 


59 Wilson, pp. 189-140. What was said about the preceding form fits equally 


here. 


60 Wilson, pp. 140-141. 

61 Wilson, p. 141; ef. Kennedy, op. cit., p. 48. 
62 Wilson, pp. 141-142. 

63 Cf. Wilson, pp. 142, 232. 


64 Cf. Gregory the Great, Ep. ix, 195. Gregory therein refers to the placing 
of a cross in a synagogue; it is prescribed in the Theodosian Code: (16.10) 25. 
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Two of the forms listed, as has been seen, were probably 
composed at the time of Pope Gelasius. They teach us noth- 
ing new of the rite of dedication, and one must conclude that 
our knowledge of the ritual used for dedication before the 
time of Gregory the Great is not increased through the Gela- 
sian Sacramentary. 


The biographer of Gregory the Great, John the Deacon, re- 
lates that he rearranged the Gelasian Sacramentary,” and 
there has been a constant tradition from St. Aldhelm® and 
Egbert of York ® to Alcuin ** that Gregory the Great com- 
posed a sacramentary. 

Today scholars admit the truth of this traditional view,” 


65 Sancti Gregorit Magni Vita, PL, lxxv, 60ff. 
66 His works are printed in MGH, Auct. Ant., XV. Cf. tbid., p. 293. 


67 Cf. Haddan and Stubbs, Councils and Ecclesiastical Documents Relating 
to Great Britain and Ireland, III, 411. 


68 Alcuin is the author of the “ praefatiuncula” to the Supplement added 
by him to the Gregorian Sacramentary sent to Charlemagne between 784 and 
791 by Pope Hadrian. The latter’s letter will be found in MGH, Epp. iii, 
(Epistolae Karolini et Merowingici Aevi, Tom. i), p. 626. Cf. JE, 2473. In 
that “ praefatiuncula” Alcuin stated that Pope Gregory was the author of the 
book sent to Charlemagne; cf. Wilson, The Gregorian Sacramentary Under 
Charles the Great, Edited from three MSS of the Ninth Century, (London, 
1915), p. xviii. The authorship of the “praefatiuncula” and of the Supple- 
ment have been questioned; most scholars today admit the authorship of 
Alcuin; cf. Wilson, op. cit., p. xvii; Bishop, Lnturgica Historica, p. 50-55; 
Lietzmann, “ Das Sacramentarium Gregorianum nach dem Aachener Urexem- 
plar,” Liturgiegeschichthche Quellen (Heft 3, Mister in Westf.: Verlag der 
Aschendorffschen Verlagsbuchhandlung, 1921), p. X XI. 


69 Cf. Mohlberg and Baumstark, “ Die alteste erreichbare Gestalt des Liber 
Sacramentorum anni circuli der romischen Kirche (Cod. Pad. D 47),” Lrtur- 
giegeschichtliche Quellen, Heft 11/12 (1927), pp. XXXV-XXXIX. On the latter 
page Mohlberg concludes: “Die Vorlage des Sakramentars von Padua D 47 
geht auf Gregor den Grossen zuriick und auf das Jahr 595.” Cf. p. 185* for 
Baumstark’s agreement with Mohlberg. Cf. also Kennedy, Saints of the 
Canon of the Mass, pp. 44, 45; Capelle, “La main de S. Grégoire dans le 
sacrainentaire Grégorien,” Revue bénédictine, LIV (1937), 13-28; Vivell, “Die 
liturgische und gesangliche Reform des hl. Gregor des Grossen,” Studien und 
Mitteilungen aus dem Benedictiner- und dem Zisterzienser-Orden, XXV 
(1904), 83-128. Stein does not accept the date 595; cf. “La période byzantine 
de la papauté,” Catholic Historical Review, XXI (1935-36), 146, note 11. 
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but in speaking of the Gregorian Sacramentary one must be 
careful to distinguish MSS and their families: 


1) the Padua MS D 47 and the Monte Cassino Palimpsest 
(Cass. 271). The former gives a complete text of the 
Masses for the whole year and has been edited by Mohl- 
berg; 7 the latter is an unpublished fragment.” 


2) The sacramentary sent by Pope Hadrian to Charlemagne, 
of which a number of MSS remain, the most important of 
which have been edited. Wilson’s edition gives the sacra- 
mentary sent by Hadrian together with the supplement 
added by Alcuin; he used MSS Vat. Reg. 337, Ottobonianus 
313, and Cambrai (159) 164. 


Lietzmann has attempted to reconstruct, with the aid of the 
three most important MSS, Cambrai (159) 164, Vat. Reg. 337, 
and Ottob. 313, the mass book as it was when Pope Hadrian 
sent it to Charlemagne, i. e., without the Supplement added 
by Alcuin.”* 


70 Cf. Bishop, “On Some Early MSS of the Gregortanum,” JTSt, IV (1903), 
411-426. 


*71 Cf. note 69, and Michels, “ Entstehungszeit und Heimat des Codex D 47 
der Kapitelsbibliothek zu Padua,” Jb. f. Liturgiew., VII (1927), 24-36. Mohl- 
berg dated MS Padua D 47 between 823 and 845; Michels claims that it was 
written between 841 and 845 “in der Pippinidenstiftung Nivelles im siidlichen 
Brabant in der Didzese Liittich.”—p. 25; Dold, “ Die Salzburger und Reiche- 
nauer (23) Sakramentarfragmente als Zeugen des vorhadrianischen Gregoria- 
nums und in ihrer Stellung zum Paduanum,” Jb. f. Liturgiew., VIII (1928), 
233-236; Capelle, “Gelasien et Grégorien. A propos des jeudis de Caréme,” 
Les questions liturgiques et paroissiales, XIII (1928), 129-135. 

72“Tt has been described by Wilmart, ‘Un Missel grégorien ancien ’— 
Revue bénédictine XXVI (1909), 281-300.”—Kennedy, op. cit., ‘p. 45, nest 


73 The Gregorian Sacramentary Under Charles the Great. 


74 Das Sacramentarium Gregorianum nach dem Aachener Ureremplar. Lietz- 
mann’s work has been criticized by Wilson: “Reconstruction of Hadrian’s 
Sacramentary,” JTSt., XXIII (1922), 392-399. The author states that Lietz- 
mann “has come as near to the fulfillment of his purpose as the conditions 
of the problem allow.” Yet he questions Lietzmann’s estimate of the three 
MSS and concludes that the work “requires more than ordinary caution in 
its use as an authority.”—pp. 398, 399. 
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The Padua MS D 47 contains some elements posterior to 
Gregory the Great, but through it one can arrive at the primi- 
tive Gregorian of the year 595.7> Therein one finds the fol- 
lowing forms: CLXXI, Dedicatio Basilicae Sancti Angeli 
Michael Via Salaria—three orations are given, plus a super 
oblatam and an ad complendum;™ CCX, In Basilicis Mar- 
tyrum—two orations, a super oblatam, a preface and an ad 
complendum are given.’ From the two forms we learn noth- 
ing regarding the ritual of dedication expect that the title and 
preface of the second form (CCX) indicate that it was to be 
used only in those basilicas containing the relics of martyrs. 
We can not ascertain what rite was used when these relics 
were placed in the basilicas, or, if the basilicas were built over 
the tombs themselves, what rite was used when they were 
dedicated.*® The original Gregorian Sacramentary of the year 
595, therefore, contains no information for our purpose. 

Lietzmann, as has been said has attempted to reconstruct 
the Gregorian Sacramentary as it existed in the years 784-791 
when it was sent to Charlemagne by Pope Hadrian. In this 
sacramentary sent by Pope Hadrian occur a number of addi- 
tions definitely made between 595 and 784-791, e. g., the 
Masses for the Thursday of Lent, the Mass for the feast 6f 
St. Gregory, etc.” Possibly the other forms remained un- 
changed, and would therefore be the same as those in the 
original sacramentary of Gregory.*° The question is too in- 
volved for treatment here; it is sufficient to note that, even 
if one grants that the forms dealing with the dedication of 


75 Cf. note 69, supra. 
76 pares: “Die alteste erreichbare Gestalt des Liber Sacramentorum 
p. 56. The basilica of St. Michael on the Via Salaria was built in the 

&fth ene cf. Grisar, Das Missale im Lichte rémischer Stadtgeschichte, 
p. 108. 

77 Mohlberg, op. cit., p. 69. 

78 Cf. supra, p. 187f. 

79 Cf. Lietzmann, Das Sacramentarium Gregorianum nach dem Aachener 
Urexemplar, p. XX, and the authorities cited by him. 

80 Cf. Lietzmann, op. cit., p. XX XVIII, and supra, n. 74. 
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churches *! go back to the time of Gregory the Great, our 
information regarding the rite.of dedication in use in his time 
would not be increased. 

Wilson, in his edition, has given us the Gregorian Sacra- 
mentary as it existed under Charlemagne, i. e., that sent by 
Pope Hadrian plus the Supplement added by Alcuin. The 
Supplement with its Preface begins on page 143 of Wilson’s 
edition; pages 1 to 143 contain the Gregorianum as sent by 
Pope Hadrian. It would seem that the Gregorianum given 
on the first 143 pages of Wilson’s edition should be the same 
as that established by Lietzmann, since both used the same 
MSS. However, one finds many divergencies, and the ex- 
planation lies in the fact that each author used the MSS in a 
different way: Lietzmann used Cambrai (159) 164 as his chief 
text, and the other two as controls, while Wilson used Vat. 
Reg. 337 and Ottob. 313 as his chief texts with Cambrai (159) 
164 as supplementary evidence.*? Whatever judgment may 
be passed as to the relative merits of the methods of these 
authors, one can only note (granting that the Gregorianum 
of Pope Hadrian remained unchanged in these forms from 
the days of Gregory the Great—the forms themselves make 
this plausible) that the three forms dealing with the dedic- 
ation of churches really add nothing to our knowledge of the 
rite employed.*? 


b. The Ordines Romani 


As the original sacramentaries, unlike our missals of the 
present day, contained no rubries for the guidance of the cele- 
brant, there soon appeared directories for the principal lit- 


81 Lietzmann, op. cit., No. 169, p. 96; Nos. 194, 195, 196, p. 107; No. 197, p. 
108. 


82. Cf. Wilson, “Reconstruction of Hadrian’s Sacramentary,” JTSt, XXIII 
(1922), 392-399. 


83 The forms are given, without numbers, in Wilson’s “The Gregorian Sac- 
ramentary under Charles the Great, pp. 105, 117. It may be noted that in 
the Supplement added by Alcuin, various forms are given: “ Reconciliatio 
Altaris sive Basilicae ubi Homicidium Perpetratur ”—y, 150; various orations: 


« Ad consecrandam Patenam,” “Ad Calicem Benedicendum” and “In Dedi- 
catione Fontis”—pp. 184, 185. 
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urgical ceremonies: mass, baptism, rites of dedication, Holy 
Week, ete. At first these directories contained only descrip- 
tions of the ceremonies and were merely books of rubrics. 
They are known as Ordines Romani.** 

Various collections of Ordines Romani appear to have been 
made in France for the purpose of enabling the French clergy 
to adopt the Roman rites. At the beginning of the ninth 
century a purely Roman collection existed which could serve 
the essential needs of a first initiation into the Roman rite. 
The collection, contained in MS Montpellier, Fac. Méd. 412, 
was already in circulation in the eighth century and probably 
in the first half. It contained the following: No. XV, Capi- 
tulare ecclesiastict ordinis; No. I, Ordo romanus primus 
(messe papale); No. XI, Ordo baptismal romain; No. 
XXVII, Ordo de la semaine sainte; No. XLII, Ordo de la 
déposition des reliques dans une église nouvelle; No. XXXIV, 
Rituel romain des ordinations, de l’acolyte a l’évéque; No. 
XIII, Ordo librorum catholicorum.? 

This first purely Roman collection did not meet all the 
local needs of the French clergy, and a second collection soon 
was made in which Roman and Gallican elements were inter- 
mingled. It containec: No. I, Ordo romanus primus; No. 
XIII, Ordo librorum catholicorum; No. XI, Ordo baptismal; 
No. XXVIII, Ordo de la semaine sainte; No. XLI, Ordo pour 
la dédicace d’une église; No. XLII, Ordo de la déposition des 
reliques; Formules pour le consécration des vases sacrés (sac- 
ramentaire gélasien); No XX XVII, Ordo des quatre-Temps; 
—Rituel gallican des ordinations, du psalmiste a l’évéque 
(sacramentaire gélasien).* 

84 Cf. Andrieu, Les Ordines Romani du Haut Moyen Age, I. Les manu- 
scrits, (Spicilegium Sacrum Lovaniense, vol. XI, Louvain, 1931), pp. V, 

~467, 468. Hereafter cited as Ordines Romani. Fifteen Ordines Romani were 
published by Mabillon in the second volume of Museum Italicum; they are 
reproduced in Migne, PL, Ixxviii, 973-1373. 

85 Cf. Andrieu, Ordines Romani, pp. 468-471. 

86 Cf, Andrieu, Ordines Romani, pp. 471-473. It is interesting to note the 
Gallican additions in the second collection regarding the dedication of 
churches. 
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Fifty different Ordines Romani have been listed by An- 
drieu,’” but we are concerned only with the following: 


No. XLI, Ordo quomodo ecclesia debeat dedicari;*8 

No. XLII, Item Ordo quomodo in sancta romana ecclesia 
reliquae condiuntur ; 

No. XLIII, Incipit ad reliquias levandas sive deducendas seu 
condendas.®? 

Ordo XLI appears in ten manuscripts, the earliest of which 
was written in the first quarter of the ninth century. 

Ordo XLII appears in fifteen manuscripts, the earliest of 
which was written also at the beginning of the ninth century* 

Ordo XLIII is found only in one manuscript, dating from 
the ninth century.*? 


Though the existing manuscripts of these Ordines Romani 
are not earlier than the ninth century, it is beyond doubt that 
they contain much of the Roman liturgy as it existed in the 
time of Gregory the Great. That would be particularly true 
of Ordo XLII, which was contained in the purely Roman col- 
lection mentioned above. Ordo XLII has been edited by 
Bianchini * from the MS Verona 92, which was composed 
early in the ninth century.” 


87 Op. cit., pp. 3-27. 

88 Also listed under No. XLI is: Denuntiatio cum reliquiae sanctorum mar- 
tyrum ponendae sunt. Cf. Andrieu, op. cit., p. 22. It has been edited by 
Bianchini, and is merely an invitation to the people to be present at the dedi- 
cation rites. Cf. Bianchini, Anastasii Bibliothecarti De Vitis Romanorum 
Pontificum (4 vols., Romae: Ex Typographia Vaticana, 1718-1735), III, xlvii. 
Hereafter abbreviated Anast. bibl. 

89 Andrieu, Ordines Romani, pp. 22, 23. 

90 Cf. Andrieu, op. cit., pp. 22, 101, 135, 232, 265, 279, 287, 336, 372-373, 453, 
458. 

91 Cf. Andrieu, op. cit., pp. 28, 32, 101, 114, 135, 142, 211, 233, 265, 279, 287, 
816, 336, 372-373, 453, 458. 

ei Cf. Andrieu, op. cit., pp. 23, 492. It has been printed by Duchesne, 
Origines, pp. 498-499; it is quite similar to Ordo XLII, with minor omissions 
and additions. 

93 Anast. bibl., III, xlviii. 


94 Cf. Andrieu, Ordines Romani, pp. 23, 372-373. The MS published by 
Gerbert, Zurich 102, and reproduced by Migne, PL, exxxvii, 1020-1021, is of 
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Briefly, the rubrics of Ordo XLII are as follows: The bishop 
first goes to the church where the relics repose and prays a 
litany and an oration. After placing the relics in a paten, 
he gives them to a priest, covering them with a veil; there- 
after, he and his ministers proceed to the new church, singing 
an antiphon. The bishop enters the new church with two or 
three ministers “et facit aquam exorcizatam,” adding chrism 
thereto after he has said a long oration. Cement is made 
with this water, and the altar is blessed once with the same 
water. After a second litany has been said, the bishop goes 
out of the church and prays before the door. Taking the 
relics from the priest, he enters the church. Arrived at the 
altar, he makes a cross in each of the four corners of the altar 
with chrism; he then places three portions of the Body of 
Christ in the “ confessio”’, three grains of incense, and finally 
the relics; the “ confessio”’ is then closed and lined with the | 
cement prepared before; a cross with chrism is made on the 
cover of the “confessio” and again in each of the four corners 
of the altar. The altar is then veiled, and the remainder of 
the ‘aqua exorcizata” is sprinkled throughout the church. 
The Schola then begins the Introit and Mass follows; for 
eight days solemn Mass is celebrated in the newly blessed 
church.” 

There seems to be nothing in this Ordo which could not 
have been in existence at the time of Gregory the Great. The 
expression “aquam exorcizatam” is the same as that used 
by Pope Vigilius in 538, who implies that this water “ per eam 
iactetur.” °° Is this the same as the regulation of Ordo XLII 
that, after the altar is veiled, the remaining blessed water is 
sprinkled throughout the whole church? An affirmative an- 


“the end of the 9th century; that used by Frere, Brit. Mus. MS. Addit. 15222, 
is of the 11th or the 12th century; cf. Pontifical Services I (Alcuin Club Col- 
lections III, London: Longmans, Green and Company, 1901), pp. 4-6. 

95 Cf, Bianchini, Anast. bibl., III, xlviii. 


96 Cf. supra., p. 193; Capelle, “ L’Aqua exorcizata dans les rites romains de 
la dédicace au Vie siécle,’ Revue bénédictine L (1938), 306-308. 
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swer seems plausible, at least until a more critical edition of 
Ordo XLII appears. 

Ordo XLI, Ordo quomodo ecclesia debeat dedicari, has 
also been edited by Bianchini from MS Verona 92." It is 
entirely different in character from Ordo XLII, just described. 
It is primarily concerned with the sanctification of the church 
building and the altar through the ceremony of the alphabet; 
the blessing and mingling of water, salt, ashes and wine; the 
sprinkling of the altar seven times; the sprinkling of the inside 
of the church three times, the outside once, the floor once; 
the anointing of the twelve crosses on the walls with chrism; 
the burning of a cross of incense on the altar, etc. Very 
simply, except for the procession, the relics are enclosed in the 
altar at the end of the ceremony before Mass begins. The 
ceremonies here employed are not Roman. After a com- 
parison of the two types, Frere concludes: “It seems prob- 
able, therefore, that the whole series of consecratory cere- 
monies, as distinct from the enclosing of the relics, belongs 
to that large class of liturgical observances which grew up 
apart from Rome, or as one may say, under Gallican, (1. e., 
non-Roman) influence, and was only at a later date adopted 
into the Roman custom.” *®’ It seems to the writer that, if 
we seek to know the rite of dedication to which Gregory the 
Great refers in his letters, we can without too great hesitation 
point to Ordo XLII, described on the preceding page.*® 


4, VARIOUS POINTS OF LAW 
Perhaps more important than the question of the rite of 
dedication, is the consideration of various points of law that 
grew up in connection with the building and dedication of 
churches. These points of law are known to us through some 


of the papal letters that have been preserved and through the 
enactments of various councils. 


97 Anast. bibl. III, xvii. 
98 Pontifical Services I, p. 4. 


99 Gregory’s letters are discussed in the second installment of this article. 
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Five of Pope Gelasius I’s (492-496) letters, as well as frag- 
ments of two other letters, dealing with the dedication of 
churches have been preserved: the 14th, 25th, 33rd, 34th, and 
doth, Fragment 19 and Fragment 21.2% The 14th letter 
(March 11, 494) was written to all the bishops of the pro- 
vinces of acuniot Bruttium, and Sicily. Only the 4th and 
20th paragraphs of this letter treat of the dedication of 
churches: the 4th states: “ Basilicas noviter institutas non 
petitis ex more praeceptionibus dedicare non audeant.” The 
25th repeats the same prohibition and adds a reason: ‘“ Hoc 
sumus tamen indicio detestabiliore permoti, quod in quocun- 
que nomine defunctorum et, quantum dicitur, nec omnino 
fidelium constructiones aedificatas sacri processionibus audac- 
ter instituere memorantur. . . .” 1°? 

The 25th letter (494 or 495) refers back to the decrees sent 
out previously in the 14th letter and again states the law that 
no newly constructed church can be dedicated without per- 
mission of the Pope. Because the bishop had disregarded 
this law, he was suspended from saying Mass in the church 
for a time; the present letter revokes the suspension and 
grants permission to consecrate the church in the name of 
specified martyrs.1% 


100 Thiel, E'pistolae, pp. 360, 391, 448, 448-449, 449, 493, 495. Cf. also ES 
636, 643, 709, 679, 680, 682, 681. 

101 Thiel, H'pistolae, p. 31; JK, 636. He bases his argument on the fact that 
only the Italian’ bishops had to ask the Pope’s permission to consecrate a 
new church, as is evidenced in many of Gregory’s letters. This same law 
was later extended to the rest of Europe by Nicholas I; cf. cbid., p. 375, n. 104. 


102“ Hoe est, ut infra ex epistolis 25, 33 et 34 nec non ex fragmento 21 
manifestum fiet: quo procedant atque confluant popult sacra illic peracturt 
. [“ Processionis nomine praesertim missarum celebrationem intelligi.”— 
n. “495, n. 1]. Ex hoc autem loco elici potest ratio, cur Gelasius epist. 33 and 
34 aliquam basilicam consecrare permittens, sanctorum, in quorum honorem 
dedicanda erat, nomine tam studiose enuntiari curet, curve successores eius 
nominatimque Gregorius ep. ii, 5 and viii, 4 id non permittant, nisi hac con- 
ditione: st nullum corpus ibidem constat esse humatum. 'Timebant atque 
cavebant, ne incommodum incurrerent, quod Gelasius modo reprehendit, hoc 
est, ne ecclesiae vel oratoria in defunctorum ibi jacentium nomine constructa 
viderentur, coe hi vel ignoti vel etiam infideles essent, aut certe nulla 
veneratione digni.”—Thiel, op. czt., p. 375, n. 104. 


103 Thiel, op. cit., 391f; JK, 643. 
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The 33rd letter (494-495) is addressed: “Ad Johannem 
episcopum Soranum. Certum est quidem et nostris pracep- 
tionibus constitutum, ne quis in ecclesia aut in oratorio, quod 
sedis nostrae non legitur permissione dedicatum, processionem 
publicam putaret impendi, ne conditores furtivis subreption- 
ibus contra regularem statuta prosilirent.”’ A certain woman 
had buried someone on her own land; Pope Gelasius grants 
- permission that Mass may be said there for the deceased but 
adds: “ publica frequentatione et processione cessante.” *°* 

The 34th and 35th letters are very similar and both were 
written late in 495 or early in 496. It suffices, in order to 
note the points of law, to quote the 34th: 


Piae mentis amplectanda devotio est, quo Senilius vir honor- 
abilis in re Viviana sui juris fundasse perhibetur ecclesiam, 
quam in honorem sancti Viti confessoris elus nomine cupit 
consecrari. Hance igitur, frater carissime, si ad tuam dioecesim 
pertinere non ambigis, ex more convenit dedicari, collata 
primitus donatione sollemni, quam ministris ecclesiae destinasse 
se praefati muneris testatur oblator: sciturus sine dubio, praeter 
processionis aditum, qui omni christiano debetur, nihil ibidem 
se propril iuris habiturum.1% 


Fragment 19 settles a dispute between bishops as to who is 
to consecrate a church: 


Nune autem ad hance basilicam, quae dedicanda est, illud 
debet summa intentione disquiri, id est, cuius civitatis ex 
eadem re [regione], antequam basilica quae nuper fabricata 
est fundaretur, baptizaverit incolas. . . . Et ideo, fratres caris- 
sime, amotis ambagibus et omni circuitione submota, hoc vos 
modis omnibus convenit investigare, ut ille maxime ad con- 
secrationem vocetur, cui per hunc modum, quem praescripsimus, 
debere permitti noveritis. .. . 1° 


104 Thiel, op. cit., p. 448; JK, 709. 


105 Thiel, op. cit., p. 448; JK, 679. The 35th letter is in Thiel, op. cit., p. 
449; JK, 680. 


106 Thiel, op. cit., p. 493; JK, 682. 
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Fragment 21 shows how necessary Pope Gelasius I con- 
sidered it that possessions of the churches be safeguarded: 


Dudum de sanctae Agathae basilica, quae in Caclano fundo 
olim noscitur constituta, processionem sub nostra consultatione 
suspenderas, asserens, possessionis dominum omnia, quae illi 
conferebantur, accipere et suis usibus applicare, nec illic posse 
ministrorum Dei aliquos ad processionem venire, quum nulla 
illic alimenta susciperent. Sed nuper vir spectabilis Petrus 
noster nobis rationabiliter intimavit, hoc quod in culpam 
venerat se taliter ordinasse, ut universa, quae in ecclesia supra- 
dicta diversorum fuerint oblatione collata, ad episcopum aut 
ad eum, cui basilicam deputaverit, universa pertineant, ita ut 
ex hoe compendio sarta tecta ecclesiae procurentur. Et ideo, 
frater, saluberrimae dispositionis professione suscepta, proces- 
sionem supradicta ecclesiae te convenit ordinare.1% 


Jaffé lists another letter of Gelasius I as well as another 
fragment, both of which treat of the dedication of churches. 
The letter was written toward the end of 493 or early in 494; 
it contains no elements of law beyond those already men- 
tioned.°* The fragment is addressed to Bishop Valentine 
of Amiternum; to the permission to dedicate a chuich in his 
diocese is added the phrase: “ denuntiaturus non illic quic- 
quam dominis reservari, nisi gratiam tantummodo proces- 
sionis, que kristianis competit sine dubitatione personis.”1” 

To summarize the law as enunciated by Pope Gelasius: 1) 
The Pope’s permission was required, at least in Italy, before 
a bishop might dedicate a new basilica; failure to obtain this 
permission entailed suspension. 2) A bishop could dedicate 
a basilica only if the following conditions were fulfilled: a) 


107 Thiel, op. cit., p. 495f.; JK, 681. 


108 Cf. JK, 630; Loewenfeld, Hpistolae Pontificum Romanorum Ineditae 
(Lipsiae: Veit and Company, 1885), No. 2, p. 1. Hereafter cited Epistolae 
Ineditae. Cf. also Ewald, “ Die Papstbriefe der brittischen Sammlung,” Newes 
Archiv der Gesellschaft fiir Gltere deutsche Geschichtskunde, V (1879), 509; 
hereafter abbreviated Neues Archiv. The letter is cited fully infra, note 139. 


109 Loewenfeld, Epistolae Ineditae, No. 15, p. 8; JK, 704; cf. also Ewald, 
op. cit., p. 517, note 4. ; 
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if it belonged to his diocese; b) if it was to be dedicated in 
honor of specific saints; ¢) if the bishop first received a solemn 
and legal transfer of the property ;*"° d) if the founders agreed 
that they were to have no special rights or privileges except 
the right to attend Mass.™ 

A letter of Pope Pelagius I (556-561), plus two fragments 
of his letters, also treat of the dedication of churches. No 
definite dates are assigned to these by Jaffé, who summarizes 
them as follows: “ Asterio episcopo mandat, ut oratorium Ss. 
Chrysanti et Dariae, a Vindimio abbate in monasterio quodam 
Saleritano conditum, consecret;”* “ Eleutherio episcopo 


110 Much has been written about this prescription; cf. e.g., Stutz, Geschichte 
des kirchlichen Benefizialwesens von seinen Anfaingen bis auf der Zeit Alexran- 
ders III (Stuttgart, 1895); Stutz, “ Eigenkirche-Eigenkloster,” Realencyklo- 
pidie fiir protestantische Theologie und Kirche (3. ed., 24 vols., Leipzig: J. C. 
Hinrichs’sche Buchhandlung, 1896-1913), XXIII (1913), 364-377; copious lit- 
erature is listed on pages 364-366; Feine, “ Studien zum langobardisch-italischen 
Eigenkirchenrecht,” Zeitschrift der Savigny Stiftung fiir Rechtsgeschichte, 
LXI, Kan. Abt. XXX (1941), 1-95; a different appreciation is that of Hohen- 
lohe, Grundlegende Fragen des Kirchenrechts (Wien: Komissionsverlag Mayer 
und Comp., 1931); pp. 80-111. Manuel Torres disagrees with some of the 
views of Stutz; cf. “El origen del sistema de las ‘iglesias propias,’” An- 
uarto de historia del derecho espanol, V (1928), 83-217; pages 169-173 treat 
of Pope Gelasius, of whom the author states: “Toda la legislacién de Gelasio 
esta inspirada en una idea; el afan de impedir que los particulares tuviesen 
una intervenciOn mayor o menor en la administracién de las iglesias.”—ibid., 
p. 170. Cf. also Fuchs, Der Ordinationstitel von seiner Entstehung bis auf 
Innozenz III (Kanonistische Studien und Texte hrsg. von A. M. Koeniger, 
Band IV, Bonn: Kurt Schroeder Verlag, 1930), pp. 138-195. 


111 “ Praeter processionis aditum.”—cf. supra, p. 207, note 102. Though many 
of the letters of Felix III were written by the future Pope Gelasius I (cf. 
Ziegler, “Pope Gelasius and his Teaching on the Relation of Church and 
State,” Catholic Historical Review, XXVII (1941-42), 414), none of them deal 
with the dedication of churches. Cf. JK, 591-620. The following, often quoted 
under the name of Felix IV (526-530) is marked as spurious by Jaffé: “ Omni- 
bus episcopis per diversas provincias constitutis scribit, ne sacra nisi sacratis 
in locis fiant; ecclesiae si iamne consecratae sint, tolli dubitatio non possit, 
consecrentur.”—JK, + 878. 


112 JK, 958. The text may be found in Wolf von Glanvell, Die Kanones- 
sammlung des Kardinals Deusdedit (Paderborn: Druck und Verlag von Fer- 
dinand Schéningh, 1905), Lib. ii, ¢. 129, page 323; also in Mansi, ix, 734; PL, 
xlix, 415. The letter is similar to Formula XI of the Liber Diurnus. 
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mandat de consecrando b. Catiannae oratorio, a Maximo dia- 
cono elus, in fundo Pamello exstructo;” 1* “ Cuidam mandat 
ut oratorii, ab Eleutherii episcopi matre conditi, iura tueatur.” 
Eleutherius’ mother built an oratory, in which she placed 
monks, one of whom was a priest. The oratory however was 
not in Eleutherius’ diocese but in that of Bishop Cardelus, 
with whom Eleutherius’ mother made a pact “ut quicquid 
dedicationis vel natalis martyrum die, quorum in eodem mon- 
asterio reliquiae sunt, per fidelium oblationes intraverit, med- 
ietatem quidem habeat ipsum monasterium, medietas autem 
episcopo offeratur.” Pope Pelagius ordered that this agree- 
ment be observed.'* 


During the fifth and sixth centuries, various local councils 
passed resolutions or enacted canons relative to the dedication 
of churches.° The I Council of Orange in 441 stated that 


113 JK, 959; text in Wolf von Glanvell, op. cit, Lib. ili, c. 128, page 323; 
Mansi, ix, 734; PL, xlix, 414. The letter is practically identical with Formula 
XI of the Liber Diurnus. 


114 Cf. JK, 960; Decretum Gratiant, C. xviii, qu. 2, c. 30. 


i115 The following canons dealt with the property rights of the churches: 
In the synod held under Pope Symmachus in 502, it was forbidden to transfer 
church property except to clerics in good standing, or for the good of a mon- 
astery or for the welfare of strangers; such transfer, however, must not be 
“yerpetuo sed temporaliter.” (Jaffé, I, p. 98; Hefele-Leclercq, Histoire des 
Conciles, II, 967; Thiel, Epistolae, pp. 682, 690; MGH, Auctores Antiquissimi 
XII [Additamentum secundum: Acta Synhodorum MHabitarum Romae 
CCCCXCVIIII, DI, DII, edidit Theo. Mommsen, Berolini: Apud Weidman- 
nos, 1894], 403-405.) Canon 4 of the Council of Agde, 506, decreed that 
those clerics or laymen who retained what had been donated or willed to a 
church, or who took back what they themselves had given were to be ex- 
cluded from the church until restitution had been made. (Bruns, Canones, 
II, 146). Canon 4 of the Council of Macon, 583, is very similar to that just 
mentioned. (MGH, Legum Sectio iii, Concilia i (Conciha Aevi Merowingict), 
p. 156). The 22nd Canon of the Council of Agde permitted priests and 
clerics to hold and use goods belonging to the church insofar as the bishop 
permitted; if they presumed to sell or donate such goods to others, they 
were bound to restitution and were to be deprived of communion. (Bruns, 
Canones, II, 150.) In 511 the Council of Orleans passed a law that if the 
bishop allowed clerics or monks to use lands or vineyards of the church, the 
law of prescription did not apply against the church even if years had elapsed. 
(MGH, Legum Sectio iii, Concilia i, pp. 7-8.) Laws similar to those men- 
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the dedication of a church was the right of the bishop in 
whose territory the church was built, even if the church was 
built by another bishop.® Ten years later the Council of 
Arles (451) repeated exactly the same law, with a slight 
change at the end of the canon: 


Si quis episcopus in alienae civitatis territorio ecclesiam 
aedificare disponit...permissa licentia, quae prohiberi hoc 
votum nefas est, non praesumat dedicationem, quae illi omni- 
modis reservanda est, in cuius territorio ecclesia assurgit, re- 
servata aedificatori episcopo hac gratia, ut quos desiderat 
clericos in re sua videre, ipsos ordinet in cuius territorium est: 
vel si iam ordinati sunt, ipsos habere acquiescat, et omnis 
ecclesiae ipsius gubernatio ad eum in cuius civitatis territorio 
ecclesiae surrexit, pertinebit. Et si quid ipsi ecclesiae fuerit 
ab episcopo conditore conlatum, is in cuius territorio est, 
auferendi exinde aliquid non habeat potestatem. Hoe solum 
aedificatori episcopo credidimus reservandum.1* 


The I Council of Orleans in 511 refers, rather vaguely, to 
the consecration of churches recovered from the Goths: 


De hereticis clericis qui ad fidem catholicam plena fide ac 
voluntate venerint, vel de basilicis quas in perversitate sua 
Gothi hactenus habuerunt; id censuimus observari, ut si clerici 
fideliter convertuntur et fidem catholicam integram confitentur, 
vel ita dignam vitam morum et actuum probitate custodiunt, 
officium, quo eos episcopus dignos esse censuerit, cum impositae 


tioned were passed by the Councils of Orleans of 538 (Canons 13 and 25— 
MGH, Legum Sectio iii, Concila i, pp. 77, 80-81), and by that of the year 549 
(Canon 16—MGH, Legum Sectio ii, Conectlia i, p. 106). 


116 Canon 10—Bruns, Canones, II, 123; Mansi, vi, 437; Hardouin, i, 1785. 
Braun, Der christliche Altar, p. 674, cites this decree as coming from the 
Council of Orleans of 411; from his reference to his source, Hardouin, it is 
evident that he means the I Council of Orange of 441; there was no Council 
of Orleans in 411. 


117 Bruns, Canones, II, 185; Mansi, vii, 882. Canon 10 of the I Council 
of Orange, cited just above, is the same up to the words “Et si” ; it omits 


the last two sentences and repeats the law that only the bishop of the diocese 


in which the church is built can dedicate a church, even if the builder invites 
another bishop. 
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manus benedictione suscipiant; et ecclesias simili, quo nostrae 
inovari solent, placuit ordine consecrari.118 


Canon 17 of the same Council states that all basilicas are 
under the care of the bishop in whose territory they are 
built.*° The III Council of Orleans (538) decreed that bis- 
hops who consecrated a church in another’s diocese without 
his permission were suspended from saying Mass for a year.12° 
In 563 the II Council of Braga forbade priests to consecrate 
churches or altars under penalty of deposition from office, 
though the act of consecration need not be repeated by a 
bishop later.*? Eleven years later, the III Council of Braga 
(572) forbade bishops to demand anything for the dedication 
of a church, to dedicate a church unless a sufficient dowry had 
been provided, or to dedicate a church that had been built 
merely to obtain the offerings of the faithful. 

In addition to the ecclesiastical legislation already noted, 
there were certain references to the dedication of churches in 
the secular law. The first reference is from the Theodosian 
Code, and states that heathen temples were to be purified by 
placing in them the sign of the Christian religion, the cross.’** 
In the Novels of Justinian ** it is stated that before a church 
was to be built, the bishop was to choose the site and to deter- 


118 MGH, Legum Sectio iii, Concilia 1, p. 5. 

119 Tbid., p. 6. 

120 Can. 15—MGH, Legum Sectio ili, Conczla i, p. 78. 

121 Can. 19—Bruns, Canones, II, 36; Hefele, Histoire Des Conciles, III, 180; 
Mansi, ix, 779. It seems, however, that in Gaul a priest could dedicate a 
church since Walafrid Strabo tells us how Cclumbanus (+ 615) “ jussit 
aquam afferri, et benedicens illam adspersit ea templum, et dum circumirent 
psallentes dedicavit ecclesiam. Deinde, invocato nomine Domini, unxit altare 
et B. Aureliae reliquias in eo collocavit, vestitoque altari, missas legitime com- 
pleverunt.”—Vita sancti Galli, vi, as quoted by Schuster, Sacramentary, I, 
144, who states that this is an isolated instance and attributes it to the great 
influence Irish priests and abbots had over the people. 

122 Canons 5, 6—Bruns, Canones, pp. 40, 41; Mansi, ix, 839, 840. 

1230. Th. (16.10) 25. Cf. Ziolkowski, The Consecration and Blessing of 
Churches, p. 11; also Ep. ix, 195. 

124N. (67.2); (181.7). 
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mine whether the endowment was sufficient; the bishop was 
to bless the site chosen by reciting certain prayers and by 
making the sign of the cross thereon. In the Code of Jus- 
tinian it is laid down that all pious wills must be faithfully 
fulfilled. If someone wills that a church is to be built, it 
must be done within three years by the heirs. If it is not 
done within that space of time, the bishop is to take whatever 
has been left by the deceased and carry out his last will.**° 
There is no mention in Justinian’s legislation that the im- 
perial consent was required before a church could be dedi- 
cated, though, as has been seen, St. Athanasius had openly 
admitted that it was wrong to dedicate a church before such 
consent had been obtained. Perhaps by the time of Justinian, 
such custom had gone out of existence. Schuster maintains 
that such an imperial privilege existed only in the East, but 
he fails to mention how long that privilege remained in 
force.*?® 


SUMMARY 


It is clearly evident from all that has been said that the 
founding and dedication of a new church was an important 
event in the life of the Church, especially from the time of the 
Edict of Milan. Briefly, we have noted the following: 1) 
There is no evidence that a specific rite of dedication existed 
before 313. 2) No general law demanded that all churches be 
consecrated or dedicated—only at the Council of Trent was 
such a decree passed. 3) The first dedications of which there 
is record, those of the cathedrals at Tyre and at Antioch in 314 
and 341, were effected by the gathering of bishops and clergy, 
special sermons and the celebration of Mass; the imperial per- 
mission had to be obtained before a church could be dedicated 
in the East, but it is not known how long the requirement 
was in vogue. 4) After the middle of the fourth century, 
it became customary, especially in the East and in the region 
of Milan, to transfer the actual relics of both martyrs and 


125. (I. 8) 45; Cf. also C. (I. 3) 15; (1. 3) 26: N. Q31¥)1. @ 
’ . . ’ . ’ . : 3 318 ; 
(131.8)1; (181.9) ; (181.9)1; (131.10) ; (123.18). 
126 Sacramentary, I, 153. 
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confessors to the new churches; at Rome, because of the 
Roman respect for the graves of its dead, the churches were 
usually built over or near the tombs themselves, or sanctuaria 
were used. 5) Relics were not placed in all churches; the 
II Council of Nice (787) passed the first general law that all 
churches must be dedicated with relics and that all churches 
previously dedicated without relices must receive them. 6) 
In the time of Pope Vigilius, if a church was dedicated with- 
out relics, the only rite of dedication was the first solemn cele- 
bration of Mass; if relics were used, there was an aspersion of 
blessed water and perhaps other ceremonies. 7) The original 
Leonine, Gelasian and Gregorian Sacramentaries, preserving 
substantially the Roman liturgy of the late fifth century, the 
early sixth and the late sixth century, contain no information 
concerning the ceremonies employed when a church was dedi- 
cated with relics. 8) The ceremonies described in Ordo 
Romanus No. XLII (according to Andrieu’s numbering) seem 
to go back to the time of Gregory the Great and perhaps even 
to the time of Pope Vigilius—the ceremonies concern them- 
selves mainly with the deposition of the relics and only inci- 
dentally with the sanctification of the altar and the church, 
thus béing a variance with later Gallican additions. 9) In 
Italy, at least, the Pope’s permission was required before a 
church could be dedicated. 10) In all cases, only the bishop 
of the diocese in which the church was located had the right 
to dedicate it, and he could exercise this right only if the fol- 
lowing conditions were fulfilled: a) if it was to be dedicated in 
honor of specified saints: b) if the bishop first received a 
solemn and legal transfer of the property; decrees of various 
Councils forbade the permanent alienation of this property, 
though Pope Pelagius ordered that a special pact made when 
a church was founded was to be observed; c) if the founders 
agreed that they were to have no special rights or privileges. 
11) Churches recovered from heretics were to be consecrated, 
after they had been purified by the placing therein of the cross. 
(To be concluded) 


JoHN A. EIDENSCHINK, O.S.B. 
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A CASE OF BINATION EXTRA LOCA SACRA 


HE present article forms the second part of the discus- 
sion occasioned by a case of bination outside of sacred 
places. The previous portion of this discussion ? 

dealt with an examination of the present provisions of canon 
law concerning the offering of Mass outside the properly ap- 
pointed places.2 The case used as the subject of the discus- 
sion which is here continued is one in which there is question 
of binating in the assembly auditorium on Sundays at a prison 
near a parish church for a large number of Catholic inmates. 
The general faculties of the Diocese for binating are supposed 
as restricted to bination only in parish churches. Hence, it 
is necessary, besides securing permission to have Mass extra 
loca sacra, also to obtain the faculty of saying a second Mass 
at the prison. The matter of granting permission to binate 
in this case is here employed as the point of departure for 
discussing the canonical provisions for the offering of two 
Masses by one priest on the same day, i. e., for bination. The 
question as to the specific case just described is whether the 
faculty of binating may be granted by the local Ordinary in 
this instance. 

According to the present law of the Church, the local Ordin- 
ary can not grant to a priest the faculty of saying more than 
one Mass a day except the case in which, in the prudent dis- 
cretion of the Ordinary, an appreciable part of the faithful 
would be unable to assist at Mass on a feast day of precept 
because of the dearth of priests; in which case, however, he 
has no authority to allow a priest to offer more than two 
Masses.* The term local Ordinary refers, of course, not only 
to the Bishop of the particular Diocese, but also to all those 


1Tue Jurist, V (1945), 94-124. This part of the article is chiefly de- 
voted to an historical investigation of the restriction of multiple celebration 
of Mass on one day by one priest. 


2 Cf. can. 822, § 4. 
3 Cf. can. 806, §§ 1 and 2. 
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who are legally comprehended under this term according to 
the definition of canon 198, §§1 and 2. Besides the residen- 
tial Bishop, therefore, the term includes, e. g., the Vicar Cap- 
itular, or Administrator of the Diocese during the vacancy of 
the episcopal see,* the Vicar General, provided the Bishop has 
not reserved to himself the granting of the faculty to binate;° 
for as regards the Vicar General, there is no provision in canon 
806 which indicates that the Vicar General must have a special 
mandate of the Bishop to exercise such authority. 

A survey of canon 806, § 2 reveals that a number of distinct 
factors must conspire to implement the grant of bination, 
which factors, taken in logical sequence, may be enumerated 
as follows: a) the obligation of an appreciable portion of the 
faithful to assist at Mass on a day of precept (die festo de 
praecepto notabilis fidelium pars Missae adstare non possit) ; 
b) the dearth of priests (propter penuriam sacerdotum); c) 
the authorization of the local Ordinary to be exercised accord- 
ing to his prudent judgment (Hanc autem facultatem im*per- 
tert nequit Ordinarius, nist cum, prudenti upsius iudicio. . .)° 
Accordingly, these three items will be considered in this order 
in discussing the faculty of binating. 

Under the terms of the canon law in force at the present 
time, the offering of two Masses by one priest on the same day, 
with the exception of Christmas and All Souls Day," is ex- 
cluded except for the benefit of an appreciable group of the 
faithful in order that they may fulfill their duty of assisting at 
Mass on days of precept, that is, on Sundays and other feasts 
of obligation.® 


“4 Cf. can. 435, §.1. 
5 Cf. can. 368, § 1. 
~ 6 The legal source of the authority of the local Ordinary is declared in can, 

806, §1: “...non licet ‘sacerdoti plures in die celebrare Missas, nisi ex... 
potestate facta a loci Ordinario”; it is limited to bination in can, cit., §2: 
“ ..non est autem in eius potestate plures quam duas Missas eidem sacerdoti 
permittere ”. 

7Cf. can. 806, § 1, where permission is given to the priest to offer three 
Masses on these days. , 

8 Cf. cann. 1247, §1; 1248. 
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The offering of two or more Masses by the same priest on 
any day does not in itself, aside from positive law to. the 
contrary, involve any theological difficulty regarding a pro- 
hibition of divine or natural law. However, a great deal of 
legal matter was produced prior to the promulgation of The 
Code of Canon Law in 1917 concerning the multiple celebra- 
tion of Mass,?° the vicissitudes of which represent what may 
be termed a colorful history,!! as appears from the places cited 
throughout this discussion. It has been accepted that per- 
haps until about the eleventh century there was no universal 
legislation, and until the tenth century no particular enact- 
ments restricting the multiple celebration of Mass by one 
priest on the same day.’”* In early Christendom it seems to 
have been a matter of daily practice for a priest to offer several 
Masses a day.1? This usage, which in the early Church de- 
rived its origin from the small number of priests, was allowed 


9 Benedictus XIV (1758) ep., “ Declarastz ”, 16 martii 1746—Fontes, n. 365; 
“Plures Missas eodem die celebrari ab uno sacerdote, iure divino aut naturali 
prohibitum non est, ut probat P. Vasquez, 3 part. in 3 part. disput. 232, cap. 5, 
num. 42.”—Gonzalez-Tellez (> after 1673), Commentaria Perpetua In Singulos 
Textus Quinque Librorum Decretalium Gregori IX (cited hereafter: Com- 
mentaria Perpetua), (Venetiis, 1766), lib. III, tit. XLI, Cap. III, n. 3; Roesch, 
“Die Bination”,—Archiv fiir katholisches Kirchenrecht (cited hereafter: 
AKKR), LXXVII (1897), 48; Pallottini, Collectio Resolutionum Sacrae Con- 
gregationis Concilt (cited hereafter: Collectio Resolutionum S. C. C.), XIII, 
(Romae, 1887), s.v. Missa, § VI, Quoad Iterationem, n. 1. 


10 Roesch, loc. cit. 
11 Cf. Roesch, “ Die Bination”"—AKKR, LXXVII (1897), 44-60. 


12 Thesaurus Resolutionum Sacrae Congregationis Concilii (cited hereafter: 
Thesaur. Resol. 8. C. C.), XX XVII, Romae, 1768), Votum Secretarti in Causa 
Derthusen., 20 Augusti 1768, nn. 4-6; Thomassinus (1695), Vetus et Nova 
Ecclesiae Disciplina, VII, (Magontiaci, 1787), Part. II, lib. I, cap. LXXII, n. 8. 


13“ Hodem die plures ab eodem Sacerdote celebrari Missas, videtur olim 
et apud Graecos et apud Latinos fuisse quotidianum. Primis enim Ecclesiae 
saeculis multa non tantum Oratoria sed etiam Basilicae non habebant nisi 
unicum cum aliquot Clericis Episcopum aut Presbyterum, et tamen quotidie 
binas celebrabant Missas, mane unam, alteram vespere: Ad morem Synagogae, 
quae in dies habuit sacrificium matutinum ac vespertinum.”—Christianus 


Lupus (1681), Synodorwm Generalium ac Provincialium Decreta et Canones, 
V, (Venetiis, 1725), 147. 
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to continue and to increase in the Latin Church for centu- 
ries;‘* in fact, the twelfth century. One sees, therefore, 
that one of the requisites for the use of the faculty of binating 
, under the provisions of canon 806, § 2, the dearth of priests, 
was the situation which originally called forth the practice of 
multiple celebration by a priest in one day. However, there 
was no uniform practice in this matter.1* Some priests were 
known to be content with celebrating only one Mass a day, 
while others were wont to offer two or three, or as many as 
they pleased.’ Multiple celebration was performed from a 
spirit of devotion and piety, with the purpose of rendering 
the divine mercy more propitious the more frequently the pas- 
sion of Christ should be commemorated.** This practice was, 
in part at least, a matter of choice for satisfying the private 
devotion of the individual priest and as such was not consid- 
ered objectionable,’ a feature which is entirely excluded from 
the canon law of today as not a valid reason for binating. 
Thus in earlier times the multiple celebration of Mass by one 
priest was not employed in itself for the benefit only of the 
plurality of the faithful. On the other hand, in the territory 


14 Christianus Lupus, op. cit., 149; Thesaur. Resol. 8. C. C., XXXVII, 
Votum Secretari in Causa Derthusen., 20 Augusti 1768, n. 2; Pallottini, Col- 
lectio Resolutionum S. C.C., XIII, s.v. Missa, § VI, Quoad Iterationem, n.2. 


15 Thesaur. Resol. S. C. C.. XCV, (Romae, 1835), Vintimilien., die -19 
Decembris 1835, 470-471. 

16 Christianus Lupus, loc. cit. 

17 Walafridus Strabus (849), De Rebus Ecclesiasticis, Cap. XXI—Utrum 
semel vel saepius in die offerre conveniat et commumcare: “ Diversitas autem 
quaedam inter sacerdotes oboriri solet. Quia est talis qui semel tantum in die 
missam celebrare velit, . . .Alius vero bis, ter, vel quotieslibet, eadem mysteria 
in die iterare congruum putat. . .”—Migne, Patrologiae Cursus Completus 
(cited hereafter: MPL), CXIV, (Lutetia Parisiorum, 1852), col. 943. 

~ 18 Walafridus Strabus, MPL., loc. cit.; Thesaur. Resol. 8. C. C., XXXVII, 
loc. cit.; Thesaur. Resol., XCV, loc. cit. 

19 Walafridus Strabus, De Rebus Ecclesiasticis, Cap. XXI: “Et revera non 
esse absurdum crediderim si dum plures in una die faciendae sunt missae, unus 
sacerdos duas vel tres, necessitate vel voluntate persuadente, celebret potius 
quam quasdam dimittat...Itaque unusquisque in suo sensu abundet (Rom. 
XIV) ...”—MPL, CXIV, col. 943. 
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which is now Portugal, where there were in a given parish 
many churches pressed by poverty, it was found necessary 
to command priests under the pain of excommunication to 
celebrate as many Masses on Sundays as they had churches 
committed to their care, regardless of the poverty of the 
people.? In general, the practice of offering several Masses 
a day by a priest may perhaps have received further impetus 
from the usage at Rome of celebrating two or three Masses on 
certain solemnities, such as Christmas and the feasts of certain 
saints.2! Similarly, prior to about the eleventh century it was 
a general practice for one priest to offer several Masses on days 
on which several feasts concurred;** these occasions were the 
so-called polyliturgical days.”* 

However, about the tenth century the abuse of avarice and 
the desire for pecuniary gain crept into the practice of cele- 
brating Mass several times a day,** for at that time an offering 
of money was usually made for the celebration of Mass.** 
This state of things is assigned as the reason of the decree 
attributed to Alexander II (7 1073),2® which is contained in 
the Decretum of Gratian (+ ante 1160) in the canon Swfficit. 


20 Bruns, Canones Apostolorum et Conciliorum Saeculorum IV. V. VI. VII, 
Pars Altera, (Berolini, 1839), 98, Conciliwm Ementense (Merida, a. 666). 


21 Walafridus Strabus, De Rebus Ecclesvasticis, Cap. XXI—MPL, CXIV, 
col. 948. 


22“Tilud ergo tune usu receptum erat, ut si plures in unum diem in- 
ciderent solemnitates, plures etiam a quolibet presbytero fierent missae.”— 
Thomassinus, Vetus et Nova Ecclesiae Disciplina, VII, Part. III, lib. I, 
Cap. LXXII, n. 6; Christianus Lupus, Synodoruwm Generalium ac Provin- 
cialium Decreta et Canones, V, 150. 


23 Roesch, '‘ Die Bination ”,—AKKR, LX XVII (1897), 48. 


24 Thesaur. Resol. S. C. C., XXVII, Votum Secretar? in Causa Derthusen., 
20 Augusti 1768, n. 4; Thomassinus, Vetus et Nova Ecclesiae Disciplina, VI, 
Part. III, lib. I, Cap. LXXII, nn. 3, 6; Thesaur. Resol. 8. C. C., XCV, Vin- 
timilien., 19 Decembris 1835, 471. 


“ ° = 4 
25“Cum pecunia tune ut plurimum ad missam offerretur, hinc avaritiae 


species vel suspicio quaedam iterationi missarum affricabatur.”—Thomassinus, 
op. cit., n. 6. 


26 Thesaur. Resol. 8. C. C., XX XVII, tbid., n. 6; Thesaur. Resol. S. C. CS 
XCV, Vintimilien., 19 Decembris 1835, 471. 
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This canon recites that a priest does sufficient and should 
be content to perform the great act of celebrating worthily 
one Mass a day, because Christ died once and redeemed 
the entire world.” Yet this provision was not considered 
as mandatory to the extent of forbidding daily bination 
from a’ spirit of piety and devotion,?> but only as aimed 
against multiple celebration for the sake of pecuniary gain or 
the adulation of the people.?? Both of these unworthy mo- 
tives the canon sternly condemned, while it raised no objec- 
tion that priests said one Mass for the deceased and a second 
as assigned for that particular day in the liturgical calendar 
if it were necessary to do so.2° This provision, moreover, did 
not restrict multiple celebration to the necessity of any deter- 
mined portion of the faithful; it can, therefore, not be con- 
sidered as the inception of the canonical provisions for bi- 
nation.*t <A gloss to the canon Suwfficit observes that even in 
case of necessity, referring to the later legislation in the Cap- 
itulum in the Decretals of Gregory IX (+ 1241) Consulwisti, 
three Masses would not be permissible.* This comment, 
however, refers to what may be called a new period in the 
practice of multiple celebration, as described in the following. 


270. 53, D. I, de cons. Jaffé (Regesta Pontificum Romanorum, [2. ed., 
Lipsiae, 1885], I, n. 29 [3517]) reports this document as a spurious decree 
of Alexander I, (105?-115?) and adds, citing Neues Archiv fiir aeltere deutsche 
Geschichtskunde, V, 350, that it is wrongly attributed to Alexander II. (Note: 
The article mentioned is that of Ewald.) 

28 Thesaur. Resol. 8S. C. C., XX XVII, Votum Secretarit in Causa Derthusen., 
20 August 1768, n. 6; Christianus Lupus, (Synodorum Generaliwm ac Pro- 
vincialium Decreta et Canones, V, 150) indicates a diversity of opinion as 
to the extent of this pronouncement. Hence, the question of the restriction 
of multiple celebration was a practical matter. 


. 29 Benedictus XIV, ep., “ Declarasti,’ 16 martii 1746—Fontes, n. 365. 
30“ Quidam tamen pro defunctis unam faciunt, alteram de die, si necesse 


fuerit. Qui vero pro pecuniis, aut adulationibus saecularium una die prae- 
sumunt plures facere missas; non aestimo evadere damnationem.’—c. 53, 


D. I, de cons. 

31 Thesaur. Resol. S.C. C., XX XVII, Votum Secretar in Causa Derthusen., 
20 Augusti 1768, n. 6. 

32 Glossa ad v. Et alteram.—c. 53, D. I, de cons. 
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time of the decretals Consuluisti and Te referente of Innocent 
III and Honorius III, respectively, until our present age.** 

It was certain, therefore, during the entire period of dec- 
retal legislation that a priest was permitted to offer only one 
Mass a day. There was no room for the distinction between 
celebrating more than one Mass for private devotion on the 
one hand and for a pecuniary consideration on the other; in no 
case, therefore, could the private personal advantage of the 
priest, whether spiritual or otherwise, serve as a reason for 
multiple celebration. Decretal law, indeed, allowed the cele- 
bration of more than one Mass in case of necessity. Such 
celebration for a cause of necessity was, however, interpreted 
by the decretalists as referring to an advantage of third par- 
ties;** that is, not to the advantage of the celebrant, but to 
the advantage of the one who assisted at the Mase, as Bene- 
dict XIV pointed out citing the decretalists Franciscus Card- 
inal Zabarella (+1417) and Antonius de Butrio (7 1408 or 
1409) and others.** In a word, the causa necessitatis had to 
take its rise from the people. It is precisely this principle which 
is contained in canon 806, $2; for it is the necessity on the part 
of the people to attend Mass which forms the basis for bina- 


43 Benedictus XIV, De Synodo Dioecesana, I, (Parmae, 1764), lib. VI, Cap. 
VIII, I; Pallottini, Collectio Resol. S. C. C., XIII, sv., Missa, § VI, Quoad 
Iterationem, n. 5; Sabetti-Barrett, Compendium Theologiae Moralis, 22. ed., 
(Neo-Eboraci, 1915), n. 714, Quaer. 8. 


44“Tn gllossa] filnali] ibi, [sive utilitatis]. Non intelligas, quod pro lucro 
proprio debeat sacerdos celebrare iterum, sed istud verbum utilitas, est referen- 
dum ad personam tertii, ut sequitur in gl{ossa].”—Panormitanus, Commen- 
taria, VI, De celebrattone Missarwm, Cap. III, n. 2; ef., etiam Sylvester Prierias 
(Kk 1523), Summa Sylvestrina, I, (Venetiis, 1601), s. v. Missa, Septimo. 

45“ Ht utilitas quidem non suffragatur: quidquid enim sit de titulo utilitatis; 
qui illum admittunt, illum explicant et intelligunt, non de utilitate celebrantis, 
sed Missam audientis. Sic docet Cardinalis Zabarella in Cap. Consuluisti, 
num. 3 de celebratione Missarum. En eius verba: Considera, quod in hoc at- 
tenditur causa utilitatis respectu audientis, non celebrantis. Et concordant 
super eodem Capitulo Antonius a Butrio num. 4. Abbas num. 2. et caeteri, ° 
quos vocant Repetentes; et praeclare inter recentiores .. ”’—Benodictus XIV, 
ep., “ Declarasti”, 16 martii 1746.—Fontes, n. 365; cf., etiam Thesaur. Resol. 


8. C. C., XXXVII, Votum Secretant in Causa Derthusen., 20 Augusti 1768, 
n. 9. 
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ting.*© In pre-Code jurisprudence as it fully developed in this 
particular, the question of binating left entirely out of account 
and was completely divorced from any consideration of ad- 
vantage to the person of the individual priest; it had respect 
only to the benefit of the people. Such is precisely the com- 
plexion of canon 806, § 2. Hence, the permission of binating 
given according to its provisions cannot be thought to attach 
to the person of the priest, but must rather be accounted to 
his duty respecting the care of souls. Accordingly, pre-Code 
jurisprudence, enuntiated by Benedict XIV * and by the 
Roman Curia, expressly considered the permission to binate 
as not a personal privilege accorded to the priest, but as a 
measure of expediency, a remedy,*® in case of necessity, which 
had no reference to a favor given to the priest.*® Accordingly, 
in the absence of the case of necessity a Bishop could under 
the common law neither binate nor grant the faculty to do 
so.’ This interpretation of pre-Code law obtains with refer- 
ence to the provisions of canon 806, § 2. For, since the pro- 
vision of canon 806, § 2, as to the purpose of bination, agrees 
with pre-Code law as interpreted by the jurisprudence of that 
time, namely, that it is to be employed solely as an aid to the 
faithful, the present use of the faculty of bination must be 
considered in the light of pre-Code juristic thought.* This 


46“ Toitur necessitas desumenda est ex parte populi.”—Gasparri, De SS. 
Euch., I, n. 383. 


47 Ep., eeclirast ”. 16 martii 1746.—Fontes, n. 365. 
48 Gasparri, De SS. Euch., I, n. 381. 


49 “Ad quartum, super licentiis bis celebrandi...miratur 8. Congreg. agi de 
his licentiis concedendis: nam id nonnisi ex magna necessitate fieri debet, et 
magna cautela, ut puta in locis, ubi perpaucissimi sunt sacerdotes, vel adsunt 
impedimenta adversariorum fidei vel quid simile; nec concedi potest haec 
‘licentia ab Episcopo generaliter quasi privilegium alicuius sacerdotis, sed 
tantum in aliquo casu particulari ab Episcopo examinanda; .. .”—Fagnanus 
(*< 1678), Commentaria in Primam Partem Quinti Libri Decretalum, (Romae, 
1661), De Simonia, Cap. In ordinando,,n. 37; cf., etiam Thesaur. Resol. 
8S. C. C., XXXVII, Votum Secretartti in Causa Derthusen., 20 Augusti 1768, 
n./27. 


50 Gasparri, De SS. Euch., I, n. 381. 
51 Can. 6, 2°, 3°, 4°. 
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statement also forms the basis of the further conclusion that, 
since the faculty of binating granted under the provisions of 
canon 806, § 2 does not partake of the nature of a privilege 
or permission attaching to the person of a particular priest 
to whom it is directly given, another priest who takes the 
place of the former may forthwith employ this faculty,*? in 
manner analogical to the application of the old rule of law: 
He who succeeds to the right of another, must employ the 
same right as he.®* For the authority in question is given to 
one not for himself, but on behalf of those who are committed 
to his care. 

It was noted, however, by commentators of decretal law 
that the prescript concerning multiple celebration of Mass did 
not expressly state how many Masses could be offered by one 
priest in case of necessity. Hence, it was the opinion of some 
commentators, in opposition to others, that in such a case a 
priest might offer not only two Masses on the same day, but 
even three or four, though a proportionately graver cause 
should be required as the number of celebrations increased,™ 
as, for instance, in the case when a priest without an assistant 
was in charge of two or three parishes too distant from each 
other for the people to come to one church,” especially if such 
were the custom in a given locality..6 Canon 806, § 2, of 
course, provides that the local Ordinary can grant the faculty 


52 Facultas binandi ab Ordinario loct concessa non est privilegium personale, 
sed remedium pro necessitate, quare si sacerdos cui tributa est nequeat cele- 
brare, potest binare is, qui eius vices suppleat;...”— Wernz-Vidal, Jus 
Canonicum, IV, De Rebus, (Romae, 1934) n. 94, in fine. 


58 “Ts, qui in ius succedit alterius, eo iure, quo ille, uti debebit.”—Reg. 46, 
Reg. Iuris in VI°. 


54 Cf., Gonzalez-Tellez, Commentana Perpetua, lib. III, tit. XLI, Cap. III, 
n. 1, b [e?]. 


55 Ferraris, Bibliotheca, V, s.v. Missa, Prout est Sacrifictwm, Art. V, n. 21. 


56 Cf., Barbosa (1649), Collectanea Doctorum Tam Veterum Quam Recen- 
tiorum in Ius Pontifictum Universum’ (cited hereafter: Collectanea Doctorum), 
II, (Lugduni, 1656), lib. III, tit. XLI, Cap. Consulwisti III, n. 5, in which 
place this author cites the moralist Bonacina (+ 1631) as sponsoring the use 
of such a custom. 
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of celebrating only two Masses; for the celebration of more 
than two an Apostolic Indult would be required. But 
another interpretation of decretal law, restricting the permis- 
sion of multiple celebration of Mass in case of necessity to 
bination, is already found in the Glossa Ordinaria of the 
Decretum of Gratian. This particular glossary comment was 
inserted after the issuance of the decretal law Consuluisti *8 
of Innocent III, to which it refers for its authority.*? This 
interpretation was also brought forward by other commenta- 
tors of the decretals,®° and was later maintained in the Roman 
Curia ®** and down to our era,” so that in the event that a 
pastor had charge of more than two churches, it would be 
necessary for him under the common law to binate in the 
several churches by turn.®* A priest in a similar situation in 
the present day would be obliged to do likewise, because his 
Ordinary has no authority to permit a priest to celebrate 
more than two Masses; to offer more than two Masses even 
in such a situation would require an Apostolic Indult. 


57 Cf., can. 806, §1. 


58C. 3. X, de celebratione missarum, et sacramento Eucharistiae, et divinis 
officus, III, 41. 

59 Glossa ad v. Et alteram: “Ergo etiam in necessitate non tres, ex quo 
dixit alteram. Arglumentum] ... extra de cele[bratione] milssarum] con- 
suluisti."—c. 58, D. I, de cons. However, this gloss could have been added 
as late as the close of the sixteenth century—Cf., Van Hove, Prolegomena 
ad Codicem Iuris Canonict, (Mechliniae-Romae: H. Dessain, 1928), n. 253, 3. 
The Glossa Ordinaria constituted the interpretation of the law received into 
common use in the schools and courts——Cf., Van Hove, op. cit., n. 251. 


60 Boich (> circa 1350), In Quinque Libros Decretaliwm, (Venetiis, 1576), 
Dist. super tertio Decret., De celebratione Missarum, Te Referente; Sylvester 
Prierias, Summa Sylvestrina, II, s. v. Missa, I, Septimo. 

61Cf., S. C. de Prop. Fide, instr., 24 maii 1870—Fontes, n. 4877, n. 3; 
Gasparri, De SS. Euch., I, n. 379, who in this place accordingly rejects an 
opinion which maintains that a case of necessity, e. g., the care of three or 
four parishes, would permit an equal number of Masses to be offered by a 
priest on one day. 


62 Wernz, Ius Decretalium, III, (Romae, 1901), n. 548, nota 175. 
63 Gasparri, De SS. Euch., I, n. 379. 
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statement also forms the basis of the further conclusion that, 
since the faculty of binating granted under the provisions of 
canon 806, § 2 does not partake of the nature of a privilege 
or permission attaching to the person of a particular priest 
to whom it is directly given, another priest who takes the 
place of the former may forthwith employ this faculty,®* in 
manner analogical to the application of the old rule of law: 
He who succeeds to the right of another, must employ the 
same right as he. For the authority in question is given to 
one not for himself, but on behalf of those who are committed 
to his care. 

It was noted, however, by commentators of decretal law 
that the prescript concerning multiple celebration of Mass did 
not expressly state how many Masses could be offered by one 
priest in case of necessity. Hence, it was the opinion of some 
commentators, in opposition to others, that in such a case a 
priest might offer not only two Masses on the same day, but 
even three or four, though a proportionately graver cause 
should be required as the number of celebrations increased,™ 
as, for instance, in the case when a priest without an assistant 
was in charge of two or three parishes too distant from each 
other for the people to come to one church,” especially if such 
were the custom in a given locality.*°® Canon 806, § 2, of 
course, provides that the local Ordinary can grant the faculty 


52 Facultas binandi ab Ordinario loct concessa non est privilegium personale, 
sed remedium pro necessitate, quare si sacerdos cui tributa est nequeat cele- 
brare, potest binare is, qui eius vices suppleat;...”— Wernz-Vidal, Tus 
Canonicum, IV, De Rebus, (Romae, 1934) n. 94, in fine. 


53 “Ts, qui in ius succedit alterius, eo iure, quo ille, uti debebit.”—Reg. 46, 
Reg. Iuris in VI°. 


54 Cf., Gonzalez-Tellez, Commentaria Perpetua, lib. III, tit. XLI, Cap. III, 
New, bi ler. 


55 Ferraris, Bibliotheca, V, s.v. Missa, Prout est Sacrifictum, Art. V, n. 21. 


56 Cf., Barbosa (1649), Collectanea Doctorum Tam Veterum Quam Recen- 
trorum in Ius Pontificiwm Universum' (cited hereafter: Collectanea Doctorum), 
II, (Lugduni, 1656), lib. III, tit. XLI, Cap. Consuluisti IIT, n. 5, in which 
place this author cites the moralist Bonacina (*k 1631) as sponsoring the use 
of such a custom. 


A CASE OF BINATION EXTRA LOCA SACRA 227 


of celebrating only two Masses; for the celebration of more 
than two an Apostolic Indult would be required.” But 
another interpretation of decretal law, restricting the permis- 
sion of multiple celebration of Mass in case of necessity to 
bination, is already found in the Glossa Ordinaria of the 
Decretum of Gratian. This particular glossary comment was 
inserted after the issuance of the decretal law Consuluisti *8 
of Innocent III, to which it refers for its authority.®? This 
interpretation was also brought forward by other commenta- 
tors of the decretals,®° and was later maintained in the Roman 
Curia ** and down to our era,” so that in the event that a 
pastor had charge of more than two churches, it would be 
necessary for him under the common law to binate in the 
several churches by turn.®* A priest in a similar situation in 
the present day would be obliged to do likewise, because his 
Ordinary has no authority to permit a priest to celebrate 
more than two Masses; to offer more than two Masses even 
in such a situation would require an Apostolic Indult. 


57 Cf., can. 806, §1. 


58C. 3. X, de celebratione missarum, et sacramento Eucharistiae, et divinis 
officus, III, 41. 

59 Glossa ad vy. Et alteram: “Ergo etiam in necessitate non tres, ex quo 
dixit alteram. Arglumentum] ... extra de cele[bratione] milssarum] con- 
suluisti.”—c. 58, D. I, de cons. However, this gloss could have been added 
as late as the close of the sixteenth century—Cf., Van Hove, Prolegomena 
ad Codicem Turis Canonict, (Mechliniae-Romae: H. Dessain, 1928), n. 253, 3. 
The Glossa Ordinarta constituted the interpretation of the law received into 
common use in the schools and courts—Cf., Van Hove, op. cit., n. 251. 


60 Boich (> circa 1350), In Quinque Libros Decretalium, (Venetiis, 1576), 
Dist. super tertio Decret., De celebratione Missarum, Te Referente; Sylvester 
Prierias, Summa Sylvestrina, II, s. v. Missa, I, Septimo. 

61Cf., S. C. de Prop. Fide, instr., 24 maii 1870—Fontes, n. 4877, n. 3; 
Gasparri, De SS. Huch., I, n. 379, who in this place accordingly rejects an 
opinion which maintains that a case of necessity, e. g., the care of three or 
four parishes, would permit an equal number of Masses to be offered by a 
priest on one day. 


62 Wernz, Jus Decretalium, III, (Romae, 1901), n. 548, nota 175. 
63 Gasparri, De SS. Huch., I, n. 379. 
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The decretal law forbade multiple celebration by a priest 
on one day except for a cause of necessity (nist causa NeCessi- 
tatis suadeat) ;°* hence, the common interpretation applied to 
this law the rule that necessity makes permissible that which 
otherwise is unlawful .°° It was, moreover, acknowledged 
by commentators of the decretal Consuluisti that the law did 
not define what was to be considered a cause or case of neces- 
sity;°° therefore, the scope of necessity was a disputed ques- 
tion until the issuance of the Apostolic Letter of Benedict 
XIV “ Declarasti” of March 16, 1746, so that the experts 
in the law proposed many cases which in their opinion consti- 
tuted a reason of necessity.*® The glossators of the decretal 
Consuluisti of Innocent III, which initiated the law restrict- 
ing the offering of Mass to a single celebration a day except 
for a cause of necessity (nisi causa necessitatis suadeat), had 
already experienced this difficulty in defining necessity. The 
common interpretation received into the Glossa Ordinaria 
was that “ necessity” embraced a case in which the Mass of 
the day had already been concluded, and thereafter the death 
of someone was reported; “ necessity ” included also a cause 
of propriety or utility (vel etiam causa honestatis vel utili- 
tatis), as in the case when the Mass of the day had been said, 
and a person of distinguished rank desiring to assist at Mass 
made his appearance. The Glossa set forth the argument 
in favor of this interpretation to be that the law read that 
at is sufficient for a priest to celebrate only one Mass a day 
and did not expressly prohibit that several Masses could be 


64 C. 3, X, de celebratione missarum, et sacramento Eucharistiae, et divinis 
officits, III, 41. 


85 Glossa ad v. Consuluisti. Casus: “Nota quod necessitas facit licitum 
quod alias est illicitum.”—cap. cit. 


? 


86 Cf., Sylvester Prierias, Summa Sylvestrina, s.v. Missa, Septimo, in fine. 
87 Fontes, n. 365; S. Congr. Conc. Salamantina, 22 febr. 1862.— Fontes, n. 4193. 


68 Bouix, Tractatus de Parocho (cited hereafter: De Parochoe (Pama 
1880) Pars Quarta, Cap. VI, Prop. Ila. ’ , (Parisiis, 


69 Glossa ad v. Necessitatis: “Sed quam dicit necessitatem? ”—c. 3, X, de . 
celebratione missarum, et sacramento Eucharistiae, et divinis officiis, III, 41. 
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said.’ This construction of the law was not quite as strange 
as it may seem, much less was it arbitrary. The interpre- 
tation referred for its authority to the decretal Presbyter of 
the Decretals of Gregory IX (+ 1241), which dealt with duties 
of the parish priest. But before proceeding to an analysis of 
this situation, it will be useful to remember that the collec- 
tion of the Decretals of Gregory IX was an authentic col- 
lection of laws made with a view to establishing unity and 
agreement in the body of laws regulating ecclesiastical dis- 
cipline, and hence, to eliminating disagreement and confu- 
sion."* Both the decretal Consulwisti and the decretal Pres- 
byter are found in this collection; hence, they had to be 
interpreted so as to agree with each other. 

The decretal Presbyter, to which the glossary interpretation 
mentioned above referred, provided that a priest, after he 
had concluded the divine services of the early morning, in- 
cluding Mass” and the divine office of the day excluding the 
canonical hour of compline, and had visited the sick, might 
go out, if he wished, to engage in some rural occupation.” 
But he was to leave fasting, not having broken his eucharistic 
fast,“* until the appointed hour according to the time of the 
year, so that he might be qualified to minister to the neces- 


70 Glossa ad v. Necessitatis, loc. cit. 


71 Const., “ Rex Pacificus”, die 5 septembris 1234.—Decretales D. Gregori 
Papae IX, (Romae, 1582), Prooemium. 


72 Hostiensis (1271), In Tertiwm Decretalium Librum Commentaria (cited 
hereafter Commentaria Lib. III), (Venetiis, 1581), De celebratione missarum, 
etc., Cap. I, Presbyter, n. 4. 


73 Tt was permissible for a cleric to engage in some type of work which was 
not incompatible with his office, in order to supply the deficiency in his means 
of livelihood obtained from his church: “Clericus enim cui ecclesia non suffi- 
Git, ex artificio suo victum et vestitum quaerat...absque officii sui detrimento.” 
—Glossa ad v. Rurale, c. 1, X, de celebratione missarum, et sacramento 
Eucharistiae, et divinis officiis, III, 41; cf. etiam Hostiensis, Commentaria Lib. 
III, De celebratione missarum, etc., Cap. I, Presbyter, n. 20. 


74 At the time in question it was mandatory that the minister of Holy 
Communion should observe the natural fast (cevwniwm naturale) just as in 
preparation for offering Mass—Gonzalez-Tellez, Commentaria Perpetua, lib. 
Ill, tit. XLI, Cap. I, n. 8; ef. etiam Hostiensis, loc. cit. 
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sities of travellers or visitors, or wayfarers, the infirm, and 
the deceased.7® Serving these “necessities” presented occa- 
sions or causes by reason of which it was recognized that Mass 
was to be offered “ by the parish priest again under the pro- 
visions of the existing decretal law within a period of time 
to twelve o’clock noon (hora nona) during Lent ** and to nine 
o’clock in the morning (hora tertia) on common liturgical 
days.” It must here be noted that this practice had respect 
to the routine of parish priests, not to priests in general. 

The law in this matter prescribed in the Capitulum, Pres- 
byter, of the Decretals of Gregory [X is more easily appraised 
and understood by considering its antecedents. For the same 
practice was outlined in the Decretum of Gratian (7 cirea 
1160).8° Hence, it ante-dates Gratian. Similarly, there had 
appeared in France the synodal law of the ninth century to 


75“ Presbyter mane matutinali officio expleto...Deinde peractis horis, et 
infirmis visitatis, si voluerit exeat ad opus rurale ielunus, ut iterum neces- 
sitatibus peregrinorum, et hospitum, sive diversorum commeantium, in- 
firmorum quoque atque defunctorum succurrere possit usque ad statutam 
horam, pro temporis qualitate et opportunitatis..—c. 1, X, de celebratione 
missarum, et sacramento Eucharistiae, et dtvinis officiis, II], 41. 


76 Glossa ad v. Succurrere: “ Missam celebrando usque ad statutam horam: 
ut hic dicit, id est. Nonam. de consecratio. dist. 1. solent, vol usque ad Tertiam 
quandoque. 44 dist. non liceat, hoc in diebus communibus.—cap. cit. 


77 Hostiensis, Commentaria Lib. III, De celebratione missarum, etc., Cap. I, 
Presbyter, n. 20-21; Panormitanus Commentaria, VI, De celebratione missarum, 
Cap. I, Presbyter, in prin; Gonzalez-Tellez, Commentaria Perpetua, lib. III, 
tit. XLI, Cap. I, n. 7. 


78 Cf. c. 50, D. I. de cons.; Hostiensis, loc. cit. et n. 23, where this author 
declares that the ember days and the vigils of saints are included in this 
time period; on ember Saturday the period is extended to three o’clock in 
the afternoon. 


9 Cf. c. 12, D. 44; Hostiensis, loc. cit. et n. 23; Panormitanus, op. cit., n. 3, 
where this author points out that the priest did not take the ablution at the 
first Mass. Note: The hours of the day (period of daylight) were computed 
in such a manner that hora tertia included the period of time from 6 A. M. 
to 9 A. M.; hora sexta, from 9 A. M. to 12 M. (noon); hora nona, from 
12 M. (noon) to 3 P. M.; hora vespertina, from 3 P. M. to 6 P. M— 
ef. Gonzalez-Tellez, Commentaria Perpetua, lib. III, tit. XLI, Cap. I, n. 10. 
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the effect that the parish priest, after he had concluded the 
little hours of the divine office, said Mass, and visited the 
sick, might engage in rural occupation, but fasting until the 
appointed hour according to the time of the (liturgical?) year 
and as occasion demanded, so that he might again minister 
to the necessities of travellers, guests, wayfarers, the sick and 
the deceased, a practice which continued and approached 
the age of Innocent III (+ 1216).81 It must also be remem- 
bered that multiple celebration of Mass on one day by a 
priest was largely practiced in this period,*? as appears abun- 
dantly from what has been said in the foregoing. As to the 
particular matter discussed here, there is another document 
of the tenth century which outlined the items concerning 
which a Bishop should make his inquiry on the occasion of 
his episcopal visitation. The Bishop should inquire of the 
parish priest whether he offered Mass at about six o’clock 
or thereafter until about nine in the morning and fasted 
until noon, so that he might celebrate Mass for guests and 
travellers in case of necessity.** It was precisely this prac- 
tice which was reflected later in the canon of Gratian ** and 
in the law of the Decretals of Gregory IX, Presbyter.** Hence, 


81 Hincmarus Archiepiscopus Rhemensis (Archbishop of Rheims) (> 882), 
Capitula Synodica I, Cap. 1X, De matutinali officio, et horis explendis, et post 
missam quid agere presbyter debeat ante prandium—MPL, CXXV, (Lutetia 
Parisiorum, 1852), col. 775; cf. etiam Ivo Carnotensis Episcopus (Bishop of 
Chartres) (+1116), Decretum, Pars VI, De Clericis, Cap. 181—MPL, CLXI, 
(Lutetia Parisiorum, 1855), col. 486. 


82 Cf. Thomassinus, Vetus et Nova Ecclesiae Disciplina, VII, Part. III, lib. I, 
Cap. LXXII, nn. 2-6. 


83 Regino Prumensis Abbas (Abbot of Priim) (* 915), De Ecclesiasticis Dis- 
ciplinis et Religione Christiana—Incipit Inquisitio de his quae Episcopus vel 
ius ministri in suo districtu vel territorio inquirere debeant per vicos, pagos, 
atque parochias dioceseos. n. 33: “Si tempore statuto id est circa horam 
tertiam diei, Missam celebret, et post haec usque ad mediam diem ieiunet, ut 
hospitibus. atque peregre venientibus, si necesse fuerit, possit Missam can- 
tare."--MPL, CX XXII, (Lutetia Parisiorum, 1853), col. 188. 


84C, 2, D. XCI. 


85C, 1, X, de celebratione missarum, et sacramento Eucharistiae, et divinis 
officus, III, 41. 
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this law for the parish priest had to be understood as a quali- 
fication of the law of the same Decretals, Consuluisti, which 
was a general prohibition to priests to binate except for a cause 
of necessity. This “cause of necessity”, as it appears from 
the practice described above, was simply different from what 
was conceived as “necessity” in the later jurisprudence of 
decretal law, especially after the time of the Council of Trent 
(1545-1563) and in the present day for the purposes of bina- 
tion. This statement is further born out by the fact that at 
the earlier period just discussed, which extended through the 
time of Gratian and approached the age of Innocent III 
(41216), who was the author of the decretal Consuluisti, the 
term “necessity ”, besides being used frequently to designate 
the various intentions for which Masses were offered on 
the same day by a priest,°* was employed later to charac- 
terize the concurrence of two feasts on the same day, by rea- 
son of which a priest could also celebrate several Masses.‘ 
It must, furthermore, be remembered that “necessity”? was 
not defined by the law. Therefore, in view of the practice an- 
tecedent to the Decretals of Gregory IX, it is not surprising 
that various “causes of necessity” should be constructed by the 
decretalists. Hence, commentators after the publication (1234) 
of the Decretals of Gregory IX, besides the “ causes of neces- 


86 Walafridus Strabus (+849), De Rebus Ecclesiasticis, Cap. XXI: “ Alius 
[i.e., sacerdos] vero bis, ter, vel quotieslibet eadem mysteria in die iterare 
congruum putat ... Ad hoe accedit quod totius usus Ecclesiae habet saepius 
missas agere pro vivis, pro defunctis, pro eleemosynis, et aliis diversis causis. 
... In diebus itaque publica celebritate conspicuis aut illae diversarum rerum 
necessitates sunt intermittendae, aut concurrentibus sibimet publica observa- 
tione et privata necessitate, utriusque expletio suis est discernanda [sic] of- 
ficiis, vel, . . . una oblatione diversae causae sunt explendae.”—-MPL, CXIV, 
col. 943. 


87 Honorius Augustodunensis (Autun) (+ circa 1150), Gemma Animae, 
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sity’ noted in the foregoing,®* recognized as “ necessities ” 
sufficient for binating such contingencies as nuptial Masses 
which could not be postponed (propter necessitatem nupti- 
arum) ; *° a funeral which according to the custom of the place 
was not to be conducted without Mass; an anniversary Mass 
for the deceased; a Mass to be celebrated in order to conse- 
crate an altar bread for administering Viaticum; when a feast 
day occurred on a fast day, both could be observed by bina- 
ting; some necessity deemed urgent in the judgment of a good 
person ;*° the necessity of binating at two churches on account 
of a dearth of priests and the poverty of the churches;*! of 
binating in one church; or for travellers who were obliged 
to assist at Mass on a feast day.®*? Bination was not permit- 
ted, however, in these cases if another priest was avail- 
able,®* and the practice of saying more than two Masses seems 
to have been considered as contrary to the law.** 

It was not until after the Council of Trent that these 
“ cases of necessity ” were as a whole no longer acknowledged 
as sufficient for bination,®° because there were a sufficient 
number of priests available,®* except the case of poor parishes 
of which any two could afford to support only one priest 


88 Cf. Hostiensis, loc. cit. 


89S. Raymundus de Penyafort (+1275), Summa, (Veronae, 1744),. lib. III, 
tit. XXIV, § VI, versus finem. He was the compiler of the Decretals of 
Gregory IX.—Cf. Decretales D. Gregoru Papae IX, Prooemium. 


90 Sylvester Prierias (+1523), Summa Sylvestrina, II, s. v. Missa, Septimo. 
91 Hostiensis, loc. cit.; Sylvester Prierias, loc. cit. 


92 Sylvester Prierias, loc. cit. 

93 Hostiensis, loc. cit.; Sylvester Prierias, loc. cit. 

34S. Raymundus de Penyafort, Summa, lib. III, tit. XXIV, § VI, versus 
~. finem. 


95 Cf., Thesaur. Resol. 8. C. C., XXXVII, Votum Secretar in Causa Der- 
thusen., 20 Augusti 1768, n. 12; Soto (+1560), In Quartum (quem vocant) 
Sententiarum, I, (Venetiis, 1575), Dist. 13, Quaest. 2, Art. 2. 


96 Soto, loc. cit.; Barbosa (+1649), Collectanea Doctorum, II, lib. III, tit. 
XLI, Cap. Consuluisti, III, n. 5; Benedictus XIV (+1758), De SS. Miss. 


Sacrif., II, XXXVI. 


234 THE JURIST 


(quae non possunt nisi duae unum alere sacerdotem) ;** or 


in case of the dearth of priests.°* The approach to a defini- 
tion of “necessity” was therefore by way of elimination, so 
that at the middle of the eighteenth century it became the 
settled interpretation of decretal law on this question that 
the term necessitas excluded all cases mentioned above and 
they were considered obsolete,®® except the following, which 
resolved themselves into two distinct cases. For thencefor- 
ward, except the feast of Christmas, bination was permitted 
only in the case in which a pastor had charge of two parishes 
the parishioners of which could not, because of the distance 
separating them, together assist at the same Mass in one 
church ' on feast days of obligation;'** or similarly, in the 
case in which there were two churches in one parish likewise 
distant, or if a number of the faithful (plures) could not ful- 
fill their obligation by assisting at one and the same Mass.* 
(To be concluded) 
J. ScHMIDT 
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RELIGIOUS IMPLICATIONS OF THE FIRST 
AND FOURTEENTH AMENDMENTS 


N approaching the question of constitutional religious lib- 
erty in the United States there are two questions that 
present themselves for consideration: one the disestab- 

lishment of religion and the other the test for office. Persons 
often refer to the First Amendment in the Bill of Rights as 
the bulwark of religious liberty throughout the United States. 
A glance at that Amendment will easily reveal that such a 
sanguine view is too broad. How does that Amendment read? 
Is it binding on those independent sovereignties called the 
States which retain all the powers which they have not dele- 
gated through the Constitution to the Federal Government? 
Is it the consequence of a power delegated or not delegated by 
them to the Federal government? That this question is of 
paramount importance is readily apparent from a considera- 
tion of the Tenth Amendment, which states that “The powers 
not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States, re- 
spectively, or to the people.” 

In the cold light of critical analysis it is obvious that the 
First Amendment was meant rather to preserve the powers of 
the States in the matter of church establishment. This is 
quite obvious from a dispassionate reading of the Amendment 
itself, as well as from a review of the incidents and attitudes 
that conspired towards the drafting of it. In blunt words the 
Congress of the United States is told what it can not do. No 

reference is made to any restriction on the powers of the States 
“in this regard. Indeed, Congress is reminded in no meek 
terms that it can not interfere with the States in this matter. 
For the Amendment reads, ‘“‘ Congress shall make no law re- 
specting an establishment of religion or prohibiting the free 
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exercise thereof.” The limitation is a purely negative one. It 
imposes no positive duty on Congress. Congress can observe 
it by pure inactivity in the matter of church establishment. 
In fact, it would appear that so far as the States are concerned 
positive action is severely excluded, even though such ac- 
tion should take the direction of promoting the free exercise 
of religion. 

The same restricted sphere is to be observed in the provision 
touching the test for office, of which but a word need be said 
‘at this point. Are the States enjoined from imposing such 
tests? Have they in adopting the Federal Constitution pre- 
cluded themselves from the right to impose them? Again a 
reading of the words of the restriction as well as a glance at 
the frame of mind of them who drafted it give ample assur- 
ance that the States were not depriving themselves of rights. 
On the contrary, they were guaranteeing that their citizens 
would not be excluded from positions with the Federal govern- 
ment because of membership in a church perhaps established 
in the State itself. The restriction is found in Article 6, §3 
and provides that “no religious test shall ever be required as 
a qualification to any office or public trust under the United 
States.” Again discrimination against citizens of the various 
States is forestalled. Again Congress is definitely reminded 
of its subordinate role. But again the appointments that are 
guaranteed are those that occur under the government of the 
United States. 

The hand of religionists, even of fanatical religionists, is 
perhaps as apparent in both these provisions as that of those 
who lacked religion entirely. Evidently men like Jefferson 
who were not free of fear of ecclesiastical domination were de- 
voted to their own religion of secularism. Perhaps they were 
even honestly not adverse to the by-products of ecclesiastical 
purity that was often alleged as their motive for excluding the 
ecclesiastic from the unholy arena of politics. But the separa- 
tion of church and state was an issue of paramount import- 
ance to them on abstract political grounds. 
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They seem to have been ably aided and abetted, however, 
by others who were just as indissolubly wed to the idea of the 
union of church and state, or to the establishment of a church 
within a state. They who belonged to this group, however, 
were not proponents of the abstract idea of the union of 
church and state, but were committed to the practical preser- 
vation of the union of their State with a definite church. 
Obviously the establishment of a Federal Church by an Act of 
Congress was pregnant with implicit peril. There was indeed 
a chance that such an Act might establish the church of their 
preference as the national church; and that would have been 
decidedly to their liking. But there was just as great a 
chance, if not a greater one, that Congress would establish as 
a national church one that was abhorrent to their religious 
sensibilities. The possible catastrophe far outweighed the 
possible triumph. A safe course was to be steered. They 
could sacrifice the triumph to retain what they already en- 
joyed, what they could not risk destroying. 

In this camp were the sectaries of two principal denomina- 
tions. The Congregational form of worship was established, 
at the time of the Constitutional Convention, in New Hamp- 
shire (including Vermont), Massachusetts (including Maine) 
and Connecticut. The Anglican Church was still established 
in Maryland and South Carolina. Disestablishment had 
taken place as a result of the Revolution in North Carolina, 
Georgia, New Jersey, New York, and Virginia, in the latter 
state only after a vigorous struggle. There had never been an 
established church in Rhode Island, Pennsylvania or Dela- 
ware.! Since the States possessing established churches found 
it to their interest to cooperate with those states in which the 
church either had never been established or had been disestab- 

“lished, the passage of the First Amendment was not seriously 
in doubt. 

Congress, however, is expressly granted power by the Fed- 
eral Constitution to govern the territories of the United 
States, that is, land acquired by the exercise of the external 
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sovereignty of the United States through treaties or con- 
tracts with foreign nations or by the exercise of its internal 
sovereignty through eminent domain, escheat, forfeiture, pre- 
rogative or contract. In the control of these territories is 
Congress prevented by the First Amendment from establish- 
ing a church in them or from interfering with the free exercise 
of religion? If it is so restricted, is it also prevented from pro- 
moting this free exercise wihin those territories to the exclu- 
sion of a church already established there? The Congress of 
the Confederation in 1787, while the Philadelphia Consti- 
tutional Convention was in session, had passed the famous 
Northwest Ordinance, to which reference is frequently made 
in oratorical laudation of the remarkable tolerance manifested 
by the founding fathers as opposed to some of their less indul- 
gent posterity. That Ordinance was regulatory of the terri- 
tory northwest of the Ohio River ceded by a renunciation of 
claims on the part of Massachusetts, Connecticut and Virginia 
and comprising the soil of what is now the States of Indiana, 
Illinois, Michigan, Wisconsin and Minnesota. Among its 
provisions was the following: “ No person demeaning himself 
in a peaceable and orderly manner shall ever be molested on 
account of his mode of worship, or religious sentiments in said 
territories.” At first glance, this provision seems character- 
ized by the same indulgent attitude as that implicit in the 
First Amendment. Undoubtedly it passed a Congress in which 
States with established religions had representations. And it 
would seem that the representatives of the latter could be as 
definitely relied upon to vote for such a measure as they could 
later for the First Constitutional Amendment. They could 
have foreseen the colonization of those territories by citizens of 
their own States and that should have warned them to favor 
tolerance, since the same prospective glance would have im- 
measurably discounted the likelihood of a mass colonization, 
such as occurred in only one instance, that of the Mormon 
group. The secularists, of course, would also favor the pro- 
vision. 


2 Zollman, loc. cit. 
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The Ordinance was an Act of the Congress of the Confed- 
eration. Its principles became a guiding star of the Con- 
gress of the United States in its dealings with territories ac- 
quired thereafter by the Federal Government. In the case of 
Permoli v. Municipality No. 1,3 the Supreme Court of the 
United States referred to its doctrines as having been extended 
to the Territory of Mississippi, organized in 1779, the land 
from which it was formed being ceded to the United States by 
Georgia only in 1802. The Court in the same case further 
noted that by the Act of 1805 (c. 83), the provisions of the 
Ordinance were extended to the Territory of Orleans. More- 
over, the Court’s statement in the aforesaid case is warrant for 
the affirmation that Congress by an Act of 1811 imposed re- 
strictions on the convention of the Territory of Orleans that 
was to meet to frame the constitution of the State of Louis- 
jana, requiring among other guarantees that of civil and re- 
ligious liberty. 

This intervention of Congress in behalf of the incorporation 
of the principles of the First Amendment to the Federal Con- 
stitution and of the Northwest Ordinance in the constitutions 
of the States to be organized in the various territories, thus 
early manifested in the case of the State of Louisiana, became 
even more emphatic after the Civil War, when it proceeded 
to the extent of requiring that the States to be admitted to 
the Union should enter into a compact with the Union that 
slavery would. never be introduced within their borders, that 
unlimited toleration of religious sentiment should be secured 
and that no inhabitant of the State would ever be molested in 
person or property on account of his or her mode of religious 
worship. Thus nine Western States have incorporated such 
requirements into their constitutions, providing further that 

“they shall not be abrogated in whole or in part by a future 
constitutional amendment without the consent of Congress. 
These States are Arizona, Idaho, Nevada, New Mexico, North 
Dakota, South Dakota, Utah, Washington, and Wyoming. 
This compact at once made disestablishment and unlimited 
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toleration almost as secure in those States as it was under the 
Federal Government in virtue of the First Amendment.* Of 
course, within fifty years of the Revolution, complete dis- 
establishment came throughout the States by constitutional 
provisions similar to the First Amendment to the Federal 
Constitution. However, so far as the First Amendment was 
effective, the State constitutional provisions could be amended 
at any time and a State church reéstablshed. Even the States 
that have entered into a compact not to introduce such a con- 
stitutional amendment without the consent of Congress are 
not impeded by the First Amendment, provided that Congress 
gives its consent. 

At once, a difficulty is presented by this statement. Can 
Congress give its consent to the amendment of, a State con- 
stitution so as to permit the establishment of a State church? 
If the State itself is not affected by the First Amendment to 
the Constitution, and it is certain, of course, that it is not, 
surely Congress is restricted in its activity. But in giving its 
consent to the amendment of a State constitution by which a 
State church would be established Congress would not strictly 
be making a law, but rather be merely withdrawing an ob- 
stacle it had placed in the way of the State’s making the law. 

There is no likelihood that Congress will ever give such con- 
sent, especially since the appearance of the line of decisions 
that have held the First Amendment to be applied to the 
States in virtue of the Fourteenth Amendment. See what 
Congress did from the very beginning. It promoted the spirit 
of the First Amendment everywhere in the territories and im- 
posed that spirit on the new States that were to be admitted 
to the Union. Was Congress permitted to act as entrepeneur 
in that fashion? Nowhere in the Federal Constitution is 
Congress authorized to promote disestablishment or unlimited 
toleration. The First Amendment is restrictive, not exten- 
sive, of the power of Congress. “ Congress shall make no law 
respecting an establishment of religion or prohibiting the free 
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exercise thereof.”” When Congress has refrained from making 
such a law, it has complied with the requisites of the Amend- 
ment. On the other hand the American tradition, which 
seems always to have marched with the spirit of the First 
Amendment, sanctioned Congress’ activity in extending its 
restrictive force so that it came to bind not only Congress but 
the new States being organized under the direction of Con- 
gress. Its provisions were as thoroughly accepted as was the 
very idea of a republican form of government, and just as Con- 
gress could rely of Article 4, § 4, of the Federal Constitution 
to demand that the new States adopt the latter form of gov- 
ernment, so it could make imperative the incorporation of a 
provision for religious toleration in the constitutions of the 
newly formed States. Article 4, §4, merely states, “The 
United States shall guarantee to every State in this Union a 
Republican Form of Government”. As it was written, it was 
meant to protect the States by whose compact the Union was 
formed. But Congress seized upon it to make the republican 
form of government an essential requisite for all States to be 
admitted to the Union. So it was with the spirit of the First 
Amendment. What dominated the minds of the first founders 
with regard to a federally established church was applied by 
Congress, itself hampered by the First Amendment, to the 
States which it was willing to admit to the Union. : 
But prior to the adoption of the Fourteenth Amendment, 
Congress’ authority could be evaded, even by the newly 
formed States. The case of Permoli v. Municipality No. 1 
(1845) isin point. The facts in that case were these. A city 
ordinance had imposed a penalty on any priest who would offi- 
ciate at any funeral in any church other than a specified obi- 
_ tuary chapel. A Roman Catholic priest blessed a corpse in a 
Roman Catholic church with Roman Catholic ceremonies. In 
defense, the averment was made that this conduct was war- 
ranted by the Constitution and laws of the United States, in- 
asmuch as these prevent the enactment of any law prohibit- 
ing the free exercise of any religion, and that the city ordin- 
ance was null, being in opposition thereto. The judge of first 
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instance held the ordinance to be illegal, but this decision was 
reversed on appeal to the City Court of New Orleans, and the 
reversal was negatively sustained by the Supreme Court of the 
United States, which considered itself as lacking jurisdiction 
in the premises. The latter argued as follows. “The consti- 
tution makes no provision for protecting the citizens of the 
respective States in their religious liberties; this is left to the 
State constitutions and laws; nor is there any inhibition m- 
posed by the constitution of the United States in this respect 
on the States. We must therefore look beyond the constitu- 
tion for the laws that are supposed to be violated, and on 
which our jurisdiction can be founded; these are the following 
acts of congress. That of February 20, 1811, authorized the 
people of the territory of Orleans to form a constitution and 
state government; by section 3, certain restrictions were im- 
posed in the form of instructions to the convention that might 
frame the constitution, such as that it should be republican; 
consistent with the constitution of the United States; that it 
should contain the fundamental principles of civil and reli- 
gious liberty; that it should secure the right of trial by jury 
in criminal cases, and the writ of habeas corpus; that the laws 
of the state should be published, and legislative and judicial 
proceedings be written and recorded in the language of the 
constitution of the United States. Then follows by a second 
proviso, a stipulation reserving to the United States the prop- 
erty in the public lands, and their exemption from state taxa- 
tion—with a declaration that the navigation of the Mississippi 
and its waters shall be common highways «ce. 

“ By the act of April 8, 1812, Louisiana was admitted ac- 
cording to the mode prescribed by the act of 1811; congress 
declared it to be on the conditions and terms contained in the 
3d section of that act which should be considered, deemed, 
and taken as fundamental conditions and terms under which 
the State was incorporated in the Union. 

“ All congress intended to do was, to declare in advance, to 
the people of the territory, the fundamental principles their 
constitution should contain; this was every way proper under 
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the circumstances; the instrument havihg been duly formed, 
and presented, it was for the national legislature to judge 
whether it contained the proper principles, and to accept it if it 
’ did; or reject it if it did not. Having accepted the constitution 
and admitted the State, ‘on equal footing with the original 
States in all respects whatever ’, in express terms by the act of 
1812, congress was concluded from assuming that the instruc- 
tions contained in the act of 1811, had not been complied with. 
No fundamental principles could be added by way of amend- 
ment, as this would have been making part of the state con- 
stitution; if congress could make it in part, it might, in the 
form of amendment, make it entire. The conditions and 
terms referred to in the act of 1812, could only relate to the 
stipulations contained in the second proviso of the act of 1811, 
involving rights of property and navigation; and in our opin- 
ion were not otherwise intended. 

“The principal stress of the argument for the plaintiff in 
error proceeded on the ordinance of 1787 [the Northwest Or- 
dinance]. The act of 1805, c. 88, having provided, that from 
and after the establishment of the government of the Orleans 
territory, the inhabitants of the same should be entitled to en- 
joy all the rights, privileges, and advantages secured by said 
ordinance, and then enjoyed by the people of the Mississippi 
territory. It was also made the frame of government, with 
modifications. 

“Tn the ordinance, there are terms of compact declared to 
be thereby established between the original States, and the 
people in the States afterwards to be formed northwest of the 
Ohio, unalterable, unless by common consent—one of which 
stipulations is, that ‘no person demeaning himself in a peace- 

able manner, shall ever be molested on account of his mode of 
~ worship, or religious sentiments, in the said territory’. For 
this provision is claimed the sanction of an unalterable law of 
congress; and it is insisted the city ordinances above have 
violated it; what the force of the ordinance is north of the 
Ohio, we do not pretend to say, as it is unnecessary for the 
purposes of this case. But as regards the State of Louisiana, 
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it had no further force, after the adoption of the state consti- 
tution, than other acts of congress organizing, in part, the ter- 
ritorial government of Orleans, and standing in connection 
with the ordinance of 1787. So far as they conferred political 
rights, and secured civil and religious liberties, (which are 
political rights) the laws of congress were all superseded by 
the state constitution; nor is any part of them in force, unless 
they were adopted by the constitution of Louisiana, as laws of 
the state. It is not possible to maintain that the United 
States hold in trust, by force of the ordinance, for the people 
of Louisiana, all the great elemental principles, or any one of 
them, contained in the ordinance, and secured to the people 
of the Orleans territory during its existence. It follows, no 
repugnance could arise between the ordinance of 1787, and an 
act of the legislature of Louisiana, or a city regulation founded 
on such act; and therefore this court has no jurisdiction on 
the last ground assumed, more than on the preceding ones. 
In our judgment, the question presented by the record is ex- 
clusively of state cognizance, and equally so in the old States 
and the new ones; and the writ of error must be dismissed.” 

The view of the Supreme Court of the United States, in 
declaring itself incompetent to take cognizance of the subject 
matter of the appeal, was that once Congress had admitted a 
State to the Union, all the provisions which it had previously 
given for the drafting of a constitution and the organization of 
the State government were relinquished to the exclusive cog- 
nizance of the State. Even in passing upon the faithfuluess 
with which the constitution complied with the instructions, 
Congress, in the view of the Court, was limited to accepting or 
rejecting, being precluded from modification, inasmuch as such 
intervention would be an unwarranted imposition of the Fed- 
eral will upon the constitutional assembly of a prospective 
sovereign State. Thus in the absence of a compact, such as 
was later required of certain Western States, once Congress 
had admitted a State to the Union, the guarantee of religious 
liberty was relinquished to the cognizance of the State, which 
alone was charged with its preservation. 
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This view was sustained in the decision of the Supreme 
Court of the United States rendered in 1873 in the Slaughter 
House Cases,’ in which the Court was for the first time, as it 
states, called upon to give construction to the Thirteenth and 
Fourteenth Amendments adopted after the close of the Civil 
War.- A statute of the State of Louisiana was in issue, and 
the plaintiffs in error alleged that the statute violated the 
Constitution of the United States in creating an involuntary 
servitude in contravention of the Thirteenth Amendment; and 
that, contrary to the Fourteenth Amendment, it abridged the 
privileges and immunities of citizens of the United States, de- 
nied the plaintifis the equal protection of the laws, and de- 
prived them of their property without due process of law. 

The very unsavory title given the cases derives from the na- 
ture of the subject matter of the statute in question. The act 
incorporated a slaughter house company, giving it for twenty- 
five years the exclusive privileges of carrying on a live-stock 
landing and slaughter-house business in New Orleans and of 
haying slaughtered at its place of business all animals whose 
meat was destined for sale in the city, enacting that all other 
stock landings and slaughter houses be closed, under a pen- 

ity, and requiring the incorporated company, at rates fixed 
in the act, to permit owners to land stock at its wharves and 
to permit butchers to slaughter their stock in its slaughter 
house. Perpetual injunctions were obtained by the company 
in the District Courts, sustained by the Supreme Court of the 
State, against individuals and companies which had attempted 
to continue their business in spite of the provisions of the 
statute. 
. After ruling out the contention that the statute created a 
monopoly by affirming that the regulation of nuisances, among 
~which are to be classed unwholesome trades, belongs to the 
police power of the State, the Supreme Court addresses itself 
to the problem of considering the statute in the light of the 
Thirteenth and Fourteenth Amendments to the Federal Con- 
stitution. As to the Thirteenth Amendment, the Court points 
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out that personal servitude, not servitude of property, con- 
stitutes the ambit of that Amendment. Indeed, the Court 
avers, negro slavery alone was in the mind of the Congress 
which proposed the Amendment, though, of course, its term- 
inology is broad enough to extend its protection to all other 
persons threatened with personal servitude, except as punish- 
ment for crime. 

The Supreme Court then proceeds to point out that the first 
section of the Fourteenth Amendment opens with a definition 
of citizenship relative to the United States as well as to the 
individual States. There was no previous definition of the re- 
lation between the two types of citizenship either in the Fed- 
eral Constitution or in the acts of Congress. The subject had 
previously been open to free discussion in the courts; in ex- 
ecutive departments and in periodicals. Some judges had 
even ventured to assert that citizenship in the Federal Union 
was dependent upon citizenship in one of the component 
States, so that those who had been born and had always re- 
sided in the District of Columbia or in the Territories, though 
within the United States, were not citizens. 

The definition propounded in the Fourteenth Amendment 
would probably not have been made when it was were it not 
for the decision of the Supreme Court of the United States in 
the Dred Scott case. If the latter were to be upheld as a con- 
stitutional limitation on citizenship, then all members of the 
negro race, freed by the Emancipation Proclamation, would 
be rendered incapable of acquiring citizenship, inasmuch as its 
main thesis was that such a person, whether a slave or a free 
man, was not and could not become a citizen of a State or of 
the United States. The main purpose, therefore, of the first 
section of the Fourteenth Amendment was to establish the 
citizenship of the negro. But further it separated the concept 
of citizenship in the Federal Union from that of citizenship 
in a State, and determined that birth within the United States 
or naturalization sufficed to make a person a citizen of the 
United States, but that to be a citizen, in addition, of State, he 
must reside within its limits. 
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This distinction is considered important to show that there 
is a further distinction between the privileges or immunities of 
a citizen of the United States and the privileges or immunities 
of a citizen of a State. In forbidding the States to abridge the 
privileges or immunities of citizens of the United States, the 
Fourteenth Amendment is in no way imposing a restriction on 
them with regard to privileges or immunities which persons 
enjoy as citizens of the respective States. The latter must be 
protected by the same authority as before, namely, the States. 

But what privileges and immunities belong to a man as citi- 
zen of the United States that are not also his privileges and 
immunities as a citizen of a State. Are they not identical? 
The Court answers negatively and indicates some of the 
former, being those which owe their existence to the Federal 
government, its national character, its Constitution, or its 
laws. 

One of these the Court finds in the case of Crandall v. Ne- 
vada (1867),°a decision ante-dating the adoption of the Four- 
teenth Amendment, and quoted at a much later date (1920) 
by Justice Brandeis in a dissenting opinion in the case of Gil- 
bert v. State of Minnesota,’ an opinion which may be said to 
have been the turning point in the direction of a reversal of 
position on the part of the Supreme Court with regard to the 
kind of privilege or immunity that is protected by the Federal 
government. In the Slaughter House Cases (1873), which is 
the series of cases under review herein, the Court cites Cran- 
dall v. Nevada as demonstrating the difference between priv- 
ileges protected by the Federal government and those pro- 
tected by the States, while in Gilbert v. State of Minnesota, 
Justice Brandeis cites the precise passage from the precise case 
to show that the protection of the Federal government extends 

“to privileges and immunities which, in the Slaughter House 
Cases, were said to depend for their protection solely on the 
States governments. 


66 Wall. 35, 44. 
7254 U.S. 325, 338. 
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The privilege in Crandall v. Nevada which is thus called 
upon for contradictory duty is the following. It is said to be 
the right of a citizen of the United States, protected by the im- 
plied guarantees of the Federal Constitution, “ to come to the 
seat of government to assert any claim he may have upon that 
government, to transact any business he may have with it, to 
seek its protection, to share its offices, to engage in adminis- 
tering its functions.” Both opinions concede that this is a 
privilege which the Federal government will protect, but the 
1873 decision offers it by way of contrast to other privileges 
which it will not protect, while the 1920 dissenting opinion 
proposes it as a sample of the latter. 

The earlier opinion gives examples of other privileges and 
immunities that pertain to a person as a citizen of the United 
States. Among them it includes that of demanding the care 
and protection of the Federal government over his life, liberty, 
and property when on the high seas or within the jurisdiction 
of a foreign government; of assembling peaceably to petition 
for a redress of grievances; of using navigable waters; of en- 
joying the fruits of international treaties; of suing out habeas 
corpus; of acquiring citizenship in a State by residence there- 
in; of demanding the observance of the provisions of the Thir- 
teenth, Fourteenth, and Fifteenth Amendments. 

What, on the other hand, are the privileges and immunities 
enjoyed by a person insofar as he is a citizen of a State? The 
Court reverts to what it holds to be the first occurrence of the 
words “ privileges and immunities’ in the constitutional his- 
tory of the United States. This use is found in the fourth of 
the articles of the Confederation, which provided “that the 
better to secure and perpetuate mutual friendship and inter- 
course among the people of the different States in this Union, 
the free inhabitants of each of these States, paupers, vaga- 
bonds, and fugitives from justice excepted, shall be entitled to 
all the privileges and immunities of free citizens in the several 
States; and the people of each State shall have free ingress 
and regress to and from any other State, and shall enjoy there- 
in all the privileges of trade and commerce, subject to the 
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same duties, impositions, and restrictions as the inhabitants 
thereof respectively.” The corresponding provision in the 
Federal Constitution is found in Article 4, § 2, which stipulates 
the following: “ The citizens of each State shall be entitled to 
all the privileges and immunities of citizens of the several 
States.” The terminology is so evidently parallel in these two 
provisions that an identical purpose seems adequately estab- 
lished, as well as an identity between the privileges and im- 
munities contemplated in each case. The quotation from the 
fourth article of the Confederation, by enumerating examples 
of the latter, provides a sufficient basis for an interpretation of 
the constitutional provision in Article 4, § 2. 

The Court then quotes, by way of an example of judicial 
construction of the point at issue, the words of Mr. Justice 
Washington in the Circuit Court for the District of Pennsyl- 
vania in the case of Corfield v. Coryell (1823).2 The words 
considered relevant are the following. “ The inquiry is, what 
are the privileges and immunities of citizens of the several 
States? We feel no hesitation in confining these expressions 
to those privileges and immunities which are fundamental; 
which belong of right to the citizens of all free governments, 
and which have at all times been enjoyed by citizens of the 
several States which compose this Union, from the time of 
their becoming free, independent, and sovereign. What these 
fundamental principles are, it would be more tedious than dif- 
ficult to enumerate. They may all, however, be compre- 
hended under the following general heads: protection by the 
government, with the right to acquire and possess property of 
every kind, and to pursue and obtain happiness and safety, 
subject, nevertheless, to such restraints as the government 
smay prescribe for the general good of the whole.” 

~The Federal Constitution, indeed, imposes express limita- 
tions on the States in regard to certain of these fundamental 
privileges and immunities the protection of which Mr. Jus- 
tice Washington considered to lie within the province of the 
State. Limitations of this kind are found in the constitu- 


84 Wash. C. C. 371. 
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tional provisions against ex post facto laws, against bills of at- 
tainder, and against the impairment of the obligation of con- 
tracts. 

Beyond these express limitations, no claim was ever made, 
prior to the adoption of the Fourteenth Amendment, that the 
guaranteeing of these fundamental privileges and immunities 
was accredited to the Federal government. The question is 
thus bluntly confronted: was it the purpose of the Fourteenth 
Amendment, by a mere declaration that no State should make 
or enforce any law which shall abridge the privileges and im- 
munities of citizens of the United States, to substitute the 
Federal government for the State government in the champ- 
ioning of the privileges previously entrusted to the protection 
of the States. If this is asserted, would it not follow that 
Congress, under section 5 of the Fourteenth Amendment which 
authorizes Congress to enact appropriate measures for the en- 
forcement of the provisions of the Amendment, would be given 
legislative power over the whole domain of civil and political 
rights which had previously been controlled by the State legis- 
latures? Obviously the purpose of the fifth section of the 
Amendment was to authorize Congress to eliminate discrim- 
ination by the States against the newly emancipated negroes 
as a class. .The Supreme Court notes this and attempts the 
prophecy that any other sort of action by a State will never be 
held to come within the intent of the Fourteenth Amendment. 
It is true that the Thirteenth, Fourteenth, and Fifteenth 
Amendments were adopted under the influence of a desire not 
merely to protect the civil and political rights of the negro race, 
but also to strengthen the National government as a reaction 
against the overbearance of State aggression which resulted in 
the Civil War. But the latter intent seems not to have been 
so revolutionary as to attempt a destruction of the main fea- 
tures of government as provided for in the Federal Constitu- 
tion. Additional limitations have been imposed on the States 
and additional power given to the Federal government. But 
both are to be strictly interpreted, and not to be extended be- 
yond the clear intent of the Amendments themselves. 
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The Supreme Court therefore refused to apply the Four- 
teenth Amendment to the situation involved in the case before 
it and affirmed the judgments of the Supreme Court of Louis- 
iana. The practical result was, in the particular instance, 
that the statute of the Louisiana legislature was held to be 
constitutional. But the discussion of the ambit of the Four- 
teenth Amendment by the Supreme Court of the United 
States in reference to fundamental civil and political rights, 
among which was to be counted those enumerated in the First 
Amendment of the Federal Constitution, remained controlling 
precedent for almost half a century. 

In 1876 ® the Supreme Court held that, though the Seventh 
Amendment provides that “in suits at common law, where the 
value in controversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved,” a restriction is thereby im- 
posed only on courts of Federal jurisdiction. Therefore, a 
trial by jury in suits at common law pending in State courts 
is not a privilege or immunity of a citizen of the United States 
which the States under the Fourteenth Amendment are for- 
bidden to abridge. 

In the same year 7° it supported as due process of law a sum- 
mary process provided by the statute of the legislature of 
Louisiana to cover contests between appointees and incum- 
bents in the office of judge within the State. The summary 
procedure dispensed with a jury and with technical citation, 
though the defendant was to be served with rule to show 
cause why he refused to surrender his office, returnable within 
twenty-four hours, placing the burden of proof on the defend- 
ant, while the appeal was to be taken one day after the rendi- 
tion of judgment. The Court then outlined what seem to be 
“essentially the elements of due process of law as required by 
the Fourteenth Amendment: trial before a court of competent 
jurisdiction; an opportunity of knowing the nature of the case 


9 Walker v. Sauvinet, 92 U.S. 90. 
10 Kennard v. Louisiana ex rel. Morgan, 92 U.S. 480. 
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against him and of answering it; proper deliberation and judg- 
ment of the court; and appeal. 

In the same year also 1! it applied the Enforcement Act of 
1870 to defendants who were convicted of banding and con- 
spiring to intimidate two negroes, citizens of the United 
States, to hinder the latter in the exercise of their rights of 
citizenship. The Court proceeds to determine whether any 
rights of citizenship had been interfered with. First what of 
the right of assembly? The assembling protected by the First 
Amendment is only that the purpose of which it to petition for 
a redress of grievances or to conduct national business. There- 
fore, even if the negroes were prevented from assembling, no 
right secured to them by the Constitution or laws of the 
United States was attacked, and it was to protect only these 
that the Enforcement Act was passed. 

As to the bearing of arms, a further right in the exercise of 
which they were said to have been hindered, this like the right 
of assembly, is not a right granted by the Constitution. It 
is a right which the Constitution found in existence under the 
protection of the States. All that the Constitution provides 
in this respect is that Congress shall not infringe on it. There- 
fore, even if the negroes were hindered in the exercise of this 
right, it was not a right granted by the Constitution of the 
laws of the United States. 

If the defendants are said to have intended to deprive the 
negroes of their lives and liberty without due process of law, 
the contention amounts to this that they conspired to murder 
or falsely imprison citizens of the United States, being within 
the territorial jurisdiction of Louisiana. The rights of life and 
liberty are protected by the sovereign States. It is not within 
the power of the United States to punish for a conspiracy to 
murder or falsely imprison within a State. The Fourteenth 
Amendment forbids a State, not the individual citizens of a 
State, to deprive any person of life, liberty or property with- 
out due process of law. The same construction applies to the 


11 United States v. Cruikshank, 92 U. 8. 542. 
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prohibition of the same Amendment forbidding States to deny 
to their citizens the equal protection of the laws. 

If the conspiracy aimed at preventing the negroes from vot- 
ing, it is noted that the Constitution does not confer the right 
of suffrage on any one, and it is not a necessary attribute of a 
citizen of the United States. The right to vote originates with 
the States. The Fifteenth Amendment itself only prohibits 
discrimination in the exercise of that right on-account of race, 
color, or previous condition of servitude.” 

The Court becomes subtle and evasive at this point for it 
tacitly admits that the conspiracy in question violated the 
Fifteenth Amendment inasmuch as it was based on hostility 
to the black race, but the charges were technically defective in 
that they did not state that the attempt to hinder the negroes 
in the exercise of suffrage was based on race discrimination. 
But it seems that the Court could have faced the issue and 
applied the same distinction as that employed in the matter 
of the equal protection of the laws and the due process of law 
required under the Fourteenth Amendment. It might have 
pointed out that the Fifteenth, just as the Fourteenth, Amend- 
ment affects the States, as well as the United States in the 
former Amendment, not the individual citizens, in prohibiting 
such discrimination. ; 

It was the decision of the Court, therefore, that as no rights 
conferred on the negroes by the Constitution or laws of the 
United States had been the object of the conspiracy, the de- 
fendants were not indictable for actions of a criminal nature 
under the laws of the United States. The argument of the 
Court in arriving at this conclusion is valuable in its contri- 

bution of a further analysis of the distinction between the 
rights of a citizen of the United States and those of a citizen 
of the individual States. For the protection of the latter the 
individual must look to the sovereign power of his State. 


12 Thus the Nineteenth Amendment prohibits discrimination on account 
of sex. 
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In 1880 #2 the Supreme Court of the United States was con- 
fronted with the necessity of determining whether the estab- 
lishment in the Missouri constitution of 1875 of two different 
procedures in appeal based on geographical boundaries 
amount to a denial of equal protection of the laws demanded 
by the Fourteenth Amendment. The Court insists that the 
latter did not contemplate local and municipal regulations 
that do not injuriously affect or discriminate between persons 
or classes of persons within the places or municipalities for 
which the regulations are made. Nor did it aim at prevent- 
ing a State from parcelling out the jurisdiction of its courts at 
its discretion or from adopting any system of laws or judica- 
ture which pleases it for all or any part of its territory. For 
the Fourteenth Amendment does not profess to secure to all 
persons in the United States the benefits of the same laws and 
the same remedies. Great diversity may be found in these 
respects even in States adjacent one to the other. One may 
afford the right of trial by jury; the other, not. The same 
diversity is permissible, for the same reason, within various 
portions of the same State. 

In 1884 "* a provision of the Constitution of California of 
1879 permitting arraignment on information without indict- 
ment or presentment by a grand jury was brought before the 
Supreme Court of the United States as unconstitutional as 
violating the provision of the Fourteenth Amendment requir- 
ing due process of law. The Court refers to the fact that the 
Constitution of Connecticut, adopted in 1818, and in force 
when the Fourteenth Amendment took effect, required an in- 
dictment or presentment by a grand jury only in cases where 
the penalty is death or life imprisonment, while at the same 
time it contained a provision that no person shall “be de- 
prived of life, liberty, or property but by due course of law.” 
Within the same constitution, therefore, it is held that due 
process of law is guaranteed but that indictment or present- 


13 Missourt v. Lewis, 101 U. 8. 22. 
14 Hurtado v. California, 110 U. S. 516. 
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ment by a grand jury is not required in every case. Besides, 
under Magna Carta, which was relied on in the case at bar, the 
grand jury was originally not a jury but the body of constitu- 
tional judges in the Court of Exchequer, originally hearing no 
witnesses; moreover, that document itself was a restraint only 
upon the executive power of the crown, not upon Parliament, 
which was restrained in its legislative capacity only by public 
opinion. 

Further, to insist that indictment or presentment by a grand 
jury is essential to due process of law is to deny every quality 
of the law but its age, and to render it incapable of progress. 
Due process of law should rather be said to involve legal insti- 
tutions embodying, preserving, and developing the spirit of 
personal liberty and individual rights. 

Finally, the Fifth Amendment to the Federal Constitution 
obliges Federal prosecutors to adhere to the grand jury sys- 
tem; if the Fourteenth Amendment had intended a similar 
obligation to be imposed upon the States, it would have been 
equally explicit. Due process of law in the deprivation of 
fundamental rights as required in this Amendment is the pro- 
cedure outlined not in Magna Carta but by the legislature of 
the respective States. 

In 18867 the question was brought before the Supreme 
Court whether a citizen of a State had a right, as a citizen of 
the United States, in disobedience of the State law, to asso- 
ciate with others as a military company, and to drill and pa- 
rade with arms in the towns and cities of the State of Illinois. 
This statute, violated in the case at bar, was considered by the 
Court as not being unconstitutional. Truly all citizens cap- 
able of bearing arms constitute the reserve militia of the 

~United States as well as of the States, and in view of this the 
States can not prohibit the people from keeping and bearing 
arms so as to deprive the United States of its rightful source 
of power for the maintenance of public security. The ambit 
of the statute involved had no such sweeping effect. More- 
over it was not in contravention of the Second Amendment, 


15 Presser v. Illinois, 116 U. 8. 252. 
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which restrains only Congress from abridging the right of the 
people to keep and bear arms. Nor isa privilege of citizens of 
the United States abridged by the statute in contravention of 
the Fourteenth Amendment. It is indeed an attribute of a 
citizen of the United States, as noted in Crandall v. Nevada, 
in the Slaughter House Cases, and in United States v. Cruik- 
shank, to assemble peaceably and to petition for a redress of 
grievance; but the right of peaceable assembly is such an at- 
tribute only when determined to the end of petitioning for a 
redress. The right otherwise to assemble is an attribute of a 
citizen of the States, subject to protection as well as regulation 
by the States, but to regulation by Congress only within its 
respective power. 

The distinction made by the Supreme Court of the United 
States in the Slaughter House Cases between the privileges 
and immunities of citizens of the United States and those of 
citizens of the States, which was made the basis of decisions in 
the cases cited above, as well as in other cases,*® was reexam- 
ined and approved in 1900.17 The case involved a conviction 
upon mere information, without indictment or presentment by 
the grand jury, and by a jury of only eight persons, instead of 
twelve, both these elements of procedure enjoying the sanc- 
tion of the statutory provisions of the State. The objection 
to the failure of the grand jury’s intervention was sum- 
marily dismissed in view of the precedent set by the decision 
of 1884. However, since the latter decision seemed to em- 
phasize the “due process of law” phase of the Fourteenth 
Amendment, the Court in the case in issue determined to con- 
sider the question under the aspect of “ privileges and immun- 
ities of citizens of the United States.” Under this phase, the 
Court felt that it could dispose of the two exceptional proce- 
dural elements at one and the same time, viz., the problem of 
the grand and the petit jury’s relation to fundamental rights. 

16 O'Neil v. Vermont, 144 U. S. 323, 332; Thornington v. M ontgomery, 147 
U. 8. 490. 
17 Marwell v. Dow, 176 U. S. 581. 
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With regard to trial by jury, the precedent set by the Court 
in 1876 had reference only to suits at common law, i. e., to 
civil cases, and not to criminal cases. To these the Sixth 
rather than the Seventh Amendment is applicable. The Court 
argues that the privileges and immunities guaranteed in the 
former are no more privileges and immunities of citizens of 
the United States than those guaranteed in the latter. They 
are privileges and immunities guaranteed to all persons as 
against the Federal government, irrespective of such citizen- 
ship. Since this is so, it is not correct to say that the Four- 
teenth Amendment extends to them as privileges and immun- 
ities of citizens of the United States, since they are privileges 
and immunities possessed by every one, whether a citizen of 
the United States or not. 

Counsel for the plaintiff in error in the case in issue cited 
from the speech of one of the Senators of the United States, 
made in the Senate when the proposed Fourteenth Amend- 
ment was under consideration by that body, in which he stated 
that among the privileges and immunities which the commit- 
tee in charge of drafting the Amendment sought to protect 
against invasion or abridgment by the States, were included 
those set forth in the fiist eight Amendments to the Constitu- 
tion. He argued that the Court should take a similar attitude 
and give this construction to the Amendment. ; 

The Court adverts to the fact that counsel does not indi- 
cate what speeches were made by other Senators or other 
Representatives, or what construction was given it by other 
members of Congress. What was said by the Senator in ques- 
tion might or might not have expressed the views of the 
majority of those who favored the adoption of the measure 
before Congress. The question, then, of determining what 

“the majority intended must be determined from the language 
of the measure itself and not from individual speeches made 
concerning it. The latter do not afford a firm ground for 
proper construction and can not be considered as important 
as explanatory of the grounds upon which the legislators acted 
in adopting it. This is true even of an ordinary bill or reso- 
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lution; and it is a fortiori true of an Amendment to the Con- 
stitution, inasmuch as the latter must not only pass Congress, 
but must be ratified by legislatures or conventions in three- 
fourths of the States before it can take effect. The plain and 
unambiguous language of the Amendment controls its explan- 
ation, aided in points of obscurity by a study of the known 
condition of affairs out of which the occasion for its adoption 
arose and of the purpose or objective which determined its 
adoption. 

In 1908 28 the Supreme Court proceeded to a very subtle 
analysis of the nature of due process of law and of the relation 
to it of compulsory self-incrimination. In a New Jersey case 
the presiding judge had said to the jury: “The fact that they 
[defendants] stay off the stand, having heard testimony 
which might be prejudicial to them, without availing them- 
selves of the right to go upon the stand and contradict it, is 
sometimes a matter of consequence... In this action, I do not 
see how that can have much weight .. . I leave that entirely 
to you.’ The Supreme Court assumed that the charge of the 
judge constituted an infringement of the privilege against 
self-incrimination, though it said there was conflict on the 
point which it did not presume to decide. Therefore, it took 
the strict view of the question and arrived at the decision that, 
even granting that such procedure did infringe upon the privi- 
lege against self-incrimination, it was not in opposition to any 
part of the Federal Constitution. The law of the State of 
New Jersey as evidenced by the construction of its highest 
court permitted an unfavorable inference to be drawn against 
a defendant from his failure, when it was within his power, 
to testify in denial of the evidence which tended to incrimi- 
nate him. 

The Court summarily dismisses the applicability of the 
Fifth Amendment to the case at bar inasmuch as it holds in 
view of precedent that the first ten Amendments are not oper- 
ative on the States but only on the Federal government. The 
Court also refuses to concede that this privilege against com- 


18 Twining v. New Jersey, 211 U. 8. 78. 
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pulsory self-incrimination is a privilege or immunity of a 
citizen of the United States within the contemplation of the 
Fourteenth Amendment. It refers to the distinction drawn 
by the Court in the Slaughter House Cases and enumerates as 
examples privileges that may be considered those of citizens 
of the United States: the right to pass freely from State to 
State; * the right to petition Congress for a redress of griev- 
ances; *° the right to vote for national officers; 4 the right to 
enter public lands; * the right to be protected against violence 
while in the lawful custody of a United States marshal; 8 
and the right to inform the United States authorities of the 
violation of its laws.”* | 

The Court, however, assumes further to consider analytic- 
ally whether the denial of the privilege against self-incrimina- 
tion offends against the Fourteenth Amendment in being a 
denial of due process of law. It insists that a fundamental 
distinction is imperative if the matter is to be studied intelli- 
gently. The distinction is this: the privilege may be consid- 
ered as a right fundamental in State citizenship or it may be 
regarded as a right fundamental to due process. Only if it is 
the latter sort of right does it come within the ambit of the 
Fourteenth Amendment. 

It is true that even at the formation of the Union five of 
the original thirteen States had included this privilege in their 
constitutions or bills of rights: North Carolina, 1776; Penn- 
sylvania, 1776; Virginia, 1776; Massachusetts, 1780; New 
Hampshire, 1784. In Maryland, the constitution of 1776 
provided that “no man ought to be compelled to give evi- 
dence against himself, in a common court of law, or in any 
other court, but in such cases as have been usually practised 


a 19 Crandall v. Nevada, 6 Wall. 35. 
20 United States v. Cruikshank, 92 U.S. 542. 
21 Fx parte Yarbrough, 110 U.S. 651; Wiley v. Sinkler, 179 U.S. 58. 
22 United States v. Waddell, 112 U.S. 76. 
23 Logan v. United States, 144 U.S. 263. 
24 In re Quarles, 158 U. S. 582. 
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in this State or may hereafter be directed by the legislature ”. 
In the remainder of the original States, the principle seems 
to have been recognized by the courts. It was not included 
in the Federal Constitution as originally adopted, but was 
made one of the ten Amendments recommended to the States 
by the first Congress and adopted by them. But only four 
of the original States insisted on the incorporation of this 
privilege in the Federal Constitution, and they separately and 
simultaneously with the requirement of due process of law; 
and of these four, New York and Rhode Island did not incorp- 
orate it in their own constitutions until 1821 and 1842 (first 
constitution) respectively. 

As to the common law itself, the privilege was not thought 
of until four hundred years after Magna Carta. The Petition 
of Right in the reign of Charles I (1629), though it insisted 
on the guarantees of Magna Carta as to trial and sentence by 
the law of the land, reciting also violations of it, did not speak 
of compulsory self-incrimination, though it was commonly 
resorted to in the courts of the realm. Even the Bill of Rights 
of the first year of the reign of William and Mary (1689) 
passed over the matter in silence, though the practice had not 
been discontinued. 

As to the law of the colonies, this privilege was not enum- 
erated among the fundamental rights catalogued in the dec- 
laration of rights of the Stamp Act Congress (1765), or in the 
declaration of the Continental Congress (1774) or in the 
Northwest Ordinance (1787). 

Can it be said that this privilege has ever been regarded as 
among the fundamental and inalienable rights of man, to 
rank with the following: the right to a hearing before con- 
demnation; immunity from the exercise of arbitrary power 
acting beyond the authority conferred in general laws; the in- 
violability of private property? It appears not. But even 
so, can it be regarded as fundamental to the concept of due 
process of law? On the contrary, it seems always to have 
been considered as a separate element of process, not essential 
to it, but adopted by judicial decision as a wise and beneficent 
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rule of evidence. The essential elements of due process as 
apparent in the decisions offering precedent may be reduced 
to two: competence of the court; citation of the defendant 
and opportunity of defense. 

Since, then, the privilege against self-incrimination is not 
essential to the concept of due process, it is not protected by 
the Fourteenth Amendment on this score, any more than it is 
protected by that Amendment as a privilege of a citizen of 
the United States, which it is considered not to be. 

It is noteworthy that Justice Harlan dissented in the last 
case as well as in those holding that limitations on rights to 
be indicted by grand jury and to be tried by a petit jury were 
not unconstitutional. 

In the case last considered the Court in specifying the essen- 
tial elements of due process explicitly prescinded from the 
effect of due process in restraining substantive, not procedural 
law, such as adequate compensation for private property taken 
for public use.~ It is the judicial contemplation of an effect of 
this kind that seems to mark the turning point in the view of 
the Supreme Court as to the ambit of the Fourteenth Amend- 
ment. The decision in this instance, rendered in 1915,”> was 
not in conflict with previous decisions, that is, not technically 
so. But one can not help but feel that here a new view of 
the privileges and immunities of citizens of the United States 
was at least subconsciously adopted, and that privileges and 
immunities which heretofore the Supreme Court had regarded 
as subject to protection and regulation by the States are now 
to be classed among the privileges and immunities of citizens 
of the United States. It is true that the decision was based 
on the due process clause of the Fourteenth Amendment, but 
throughout the discussion there is manifest insistence on lib- 
erty of contract. It is further true that the Court ignores the 
problem of whether this is a fundamental liberty, such as that 
of suffrage, which previously the Court had consigned to the 
protection of the State, or whether it is a liberty created by 
the Constitution or the laws of the United States. Even the 


25 Coppage v. State of Kansas, 236 U.S. 1, 17. 
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inviolability of private property and the right to compensa- 
tion for the exercise of eminent domain could be placed, in 
harmony with the previous decisions of the Supreme Court, 
under the fundamental human rights which fell to the pro- 
tection of the States, the only restriction being that intro- 
duced by the Fourteenth Amendment requiring due process 
for the taking of such property by the State. But in the case 
at bar, it was only liberty of contract that was involved, for 
the State of Kansas in the statute at issue took no property 
from any one, except by way of fine for a misdemeanor, the 
real fault in the statute being its restriction of an employer’s 
freedom in proposing conditions on prospective employees 
antagonistic to union membership. The employer was con- 
sidered to have such a right and the statute was declared to 
deprive him of such a liberty without due process of law and 
to be therefore opposed to the Fourteenth Amendment and 
to the Constitution of the United States. 

In the same year ** the Supreme Court took jurisdiction of 
a case as involving the Fourteenth Amendment but only be- 
cause the Supreme Court of Washington, in overruling a de- 
murrer, affirmed that the Constitution of the United States 
guaranteed freedom of speech, while holding that the State 
statute in question, aimed at literature advocating crime, did 
not offend against that guarantee. The Supreme Court of the 
United States affirmed this decision, but explained that it 
took jurisdiction because it could gather that rights under the 
Federal Constitution were relied on, even apart from the cer- 
tainty of the statement of the Supreme Court of the State. 

Then came the case (1920)* in which Justice Brandeis defi- 
nitely stated, in a dissenting opinion, that a State can not in- 
fringe the right of free speech since that is a privilege and 
immunity of one who is a citizen of the United States. As 
already indicated, he cited Crandall v. Nevada, as justifying 
his conclusion. In the Slaughter House Cases, Crandall v. 


*6 Fox v. State of Washington, 236 U. 8. 273. 
27 Gilbert v. State of Minnesota, 254 U. S. 325, 338. 


RELIGIOUS IMPLICATIONS 263 


Nevada was accepted as authority for demonstrating by con- 
trast, not by example, what privileges are those pertaining to 
citizens of the United States and what privileges pertain to 
individuals as citizens of the States, and certainly the privi- 
leges of the Federal Bill of Rights were excluded from the 
former. What was perhaps subconsciously or at most im- 
plicitly accepted in 1915 by the Supreme Court in the two de- 
cisions of that year just noted, is now explicitly asserted in a 
dissenting opinion by one of the Justices. The Court itself 
considered that it had jurisdiction over the subject matter in 
view of the connection of the State statute with the national 
defense, and upheld the statute as tending to promote it. 

In 1923,°§ the tendency became crystallized in a decision of 
the Supreme Court which upheld the right of a parent to edu- 
cate his children in a parochial school as against a State’s at- 
tempt to deprive him of that right. Reliance was placed upon 
the Fourteenth Amendment which was considered by the 
Court as guaranteeing the right of the individual against the 
State to worship God according to the dictates of his own 
conscience. Clearly in this decision the Court regards the 
rights of the First Amendment as rights or privileges and im- 
munities of citizens of the United States. Clearly, it must 
be said that for all practical purposes, the position of the 
Court in the Slaughter House Cases has now been reversed, 
perhaps by reliance on the same precedent, Crandall v. 
Nevada. 

Little doubt could now be entertained as to what would be 
the course of the Supreme Court in future decisions. There 
followed in 1925 two decisions in both of which there is mani- 
fest the recognition that the Fourteenth Amendment protects 
against State statutory law the freedoms of the First Amend- 
‘ment. In one of these,”® a statute of New York aimed at 
criminal anarchy, was upheld as not depriving a citizen of 
his rights; while in the other,®° the famous Oregon School 


28 Meyer v. State of Nebraska, 262 U. S. 390, 399. 
29 Gitlow v. State of New York, 268 U.S. 652, 666. 
30 Pierce v. Society of Sisters, 268 U.S. 510. 
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Case, the rights of parents to educate their children was up- 
held against the Oregon Statute in virtue of the Fourteenth 
Amendment. 

In 1927 two Criminal Syndicalism Acts were reviewed by 
the Supreme Court; one of Kansas; ** and the other, of Cali- 
fornia? Both were appraised by the standards of the equal 
protection and due process clauses of the Fourteenth Amend- 
ment; the former being held unconstitutional by that test, the 
latter, constitutional. 

In 1931 there followed two decisions in which it was defi- 
nitely held respectively that the conception of liberty under 
the Fourteenth Amendment embraces the right of free 
speech,** and that liberty of the press is within the Fourteenth 
Amendment, safeguarded by the due process of law clause.** 

In 1934%5 the Supreme Court took cognizance of a Cali- 
fornia statute, measuring it by the privileges and immunities 
clause of the Fourteenth Amendment, and finding it not op- 
posed thereto. The statute excluded citizens from attending 
a State university except on condition of submitting to mili- 
tary training. 

The way was now open for further extension of the protec- 
tion of the Fourteenth Amendment to religious liberty 
through the cases brought to the Supreme Court by Jehovah’s 
Witnesses, which have been noted in previous issues of THE 
Jurist.*® Though at first the Supreme Court was inclined to 
acknowledge some competence in the State in the direction of 
regulating this sect, by two reversals of itself it has now come 
to the position of protecting almost absolutely every overt 
expression of religious conviction that is not opposed to gen- 
eral penal or prohibitory laws or policies of the States. 
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31 Fiske v. State of Kansas, 274 U. 8. 380. 

32 Whitney v. State of California, 274 U. 8. 357, 362, 373. 

33 Stromberg v. State of California, 283 U. S. 359, 368. 

34 Near v. State of Minnesota, ex rel. Olson, County Attorney, 283 U. S. 697. 
35 Hamilton v. Regents of University of California, 293 U. 8. 245. 


36 Cf. Tur Jurist, I (1941), 20, 21, 30-41, 361-3864; IIT (1943), 333, 334, 503- 
505, 508, 634-640, 667. 


Cases and Studies 


SANATIO IN RADICE 


A young lady, now enrolled in a non-Catholic college, began taking instruc- 
tions to-be received into the Church, but soon quit the course of instruction 
in view of the violent objection on the part of her father. After a time she 
resumed the instructions despite her father’s continued opposition. Her 
mother was a practicing Catholic until the time of her marriage outside of 
the Church. The mother, while most desirous to see the daughter baptized, 
has manifested no concern about her own return to the Church other than an 
occasional attendance at Catholic services and Mass. Is it within the power of 
the ordinary to rectify the irregular status of the marriage by means of a 


sanatio in radice? 
CaATECHISTA 


In the quinquennial faculties as issued to ordinaries in this coun- 
try the Holy Office has conceded the following delegated power: 


To grant a sanatio in radice for marriages that have been 
attempted before a civil officer or a non-Catholic minister, 
either in the case of their own subjects even outside their 
territory or of other persons within it, where there was the 
impediment of mixed religion or disparity of cult; provided that 
matrimonial consent continues to exist in both parties, and 
that the same cannot be legitimately renewed, either because 
the non-Catholic party cannot be informed of the invalidity of 
the marriage without danger of grave damage or inconvenience 
to the Catholic party, or because the non-Catholic party can 
by no means be induced to renew the consent before the Church 
or to give the promises as required by canon 1061, § 2; except 
in cases, 1) where the non-Catholic party is opposed to the 
baptism or to the Catholic education of the children of both 
sexes already born or to be born; 2) where, before the at- 
tempted marriage, whether that was private or public, the 
parties bound themselves to the non-Catholic education of the 
children as above stated; 3) where both parties are in ignor- 
ance (of the invalidity of the marriage) ; provided further that 
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there be no other impediment for which the ordinary has not 
the power to dispense or to grant a sanatio.+ 


This faculty along with the other quinquennial faculties, so it is 
understood, has been renewed for the current quinquennial period 
from 1945-1949. On that assumption, then, the ordinary’s power 
is the same now that it was during the previous quinquennial period. 

Since January 16, 1942, it is evident from a reply of the Holy 
Office 2 that with reference to the obtaining of a dispensation for 
the contracting of marriage the prenuptial promises or guarantees 
which must be given according to the law of canon 1061—to have 
all the children baptized and educated exclusively in the Catholic 
Church—inelude only the children yet to be born, and not also the 
children already born, of the parties who wish to contract the mar- 
riage. Quite obviously, however, any refusal from the parties to 
assume responsibilities for the Catholic training of the earlier be- 
gotten children would invalidate the dispensation from the impedi- 
ment of mixed religion or of disparity of worship if it implied a 
like attitude regarding the future offspring, for then there would 
be lacking the moral certitude which the law of canon 1061, § 1, 3°, 
demands as a fulfilled condition before a valid dispensation can be 
granted. On the other hand, even a positive disinclination to do 
anything for the Catholic training of the already begotten children, 
whether they be under or over the age of reason, does not neces- 
sarily or essentially entail a lack of certitude for the promises which 
are made with reference to the future offspring. If these latter 
promises can be accepted as sincere, and if they furnish a reliable 
basis of moral assurance for their continued execution in the future, 
then a dispensation can be validly and lawfully granted for the 
contraction of the marriage between the parties who have given 
these promises. 

In the matter of granting a sanatio in radice the ordinary must 
use his power within the limits indicated in the faculty. If in 
virtue of his quinquennial faculty an ordinary is called on to grant 
a dispensation for the contracting of a marriage in the duly pre- 
scribed juridical form, then it suffices, as long as the other specified 
conditions are fulfilled in connection with an existing canonical 


1T. L. Bouscaren, The Canon Law Digest (2 vols., Milwaukee: Bruce, 1934- 
1943), II, 32. 


2 Acta Apostolicae Sedis, XXXIV (1942), 22. 
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cause for the dispensation, that he have received reliable promises 
with reference to the future offspring. But if he is called on in 
virtue of his quinquennial faculty to grant a sanatio in radice, he 
lacks the capacity to make such a concession in any and every case 
“in quo pars acatholica adversatur baptismo vel catholicae 
educationi prolis utriusque sexus natae vel nasciturae.” 3 


From the circumstances of the case here submitted it may pos- 
sibly develop that, once the young lady has gone her own way in 
converting to the Church in the face of her father’s objection, the 
latter may eventually relent in his opposition to the practice of 
the faith by his daughter and her mother, and thus there may in 
turn result a situation in which, despite the father’s continued sullen 
non-cooperativeness, the future practice of the faith on the part of 
the daughter and her mother will suffer no detriment or danger 
derivable from any opposition on his part. Thus there could ulti- 
mately become possible, then, the concession of the sanatio by 
the ordinary. 


If the future practice of the faith on the part of the daughter 
and the mother is assured even in the face of positive and direct 
opposition in the family circle, then of course the ordinary still can 
not do anything to apply a sanatio by means of his delegated 
faculty. But he could bring the case to the attention of the Holy 
Office, within whose competence a sanatio could be granted in view 
of an established assurance that all serious danger to the faith of 
the Catholic mother and daughter has been effectively obviated 
even while the opposition to the practice of their faith continues 
unabated. The divine law, which makes unlawful the granting of 
any dispensation which can not but take into the bargain a con- 
sequent danger to the faith, does not preclude the right of the 
Church to grant a sanatio in radice when a matrimonial union 
was contracted in the face of an ecclesiastical impediment, but with 
a consent which in accordance with the natural law was adequate 
and still perseveres, and when at the present time all serious danger 
to the faith of the Catholic consort or children, as arising from the 
non-Catholic party’s opposition, has been efficaciously counteracted 
and effectually eliminated. 


2 The italics are here inserted to point to the assumption, as intimated at 
the head of this reply, that the wording of the present faculties remains exactly 
the sume as in the past quinquennial period. 
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It appears, then, that nothing can be done to rectify the status 
of the invalid union until active opposition has ceased from the 
side of the non-Catholic party, or at least until the effect of his 
opposition has been effectively neutralized. In the latter sup- 
position, however, the granting of the sanatio would lie outside the 
competence of the ordinary. It would have to be sought from the 
Holy Office itself. 

CLEMENT BAsTNAGEL 
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DOUBTFUL BIGAMY 


A woman who became a Catholic during her second marriage, which she 
entered with the firm conviction that her former husband had died, recently 
heard that he might still be alive. An investigation on her own initiative 
revealed the fact that he is still alive. When he was questioned about the 
fact of baptism he testified that he had received baptism in his childhood. 
The woman believes that she was not baptized before she received Catholic 
baptism. Since the woman’s first marriage was contracted before 1918, it 
seems that her earlier union was invalid because of the impediment of dis- 
parity of worship, and that her later union, contracted in 1920, exists as a 
valid matrimonial union. If no positive proof can be found that the woman 
was never actually baptized before her conversion to the Church, may it be 
lawfully assumed that there is sufficient ground to consider her first union as 
invalid, and therefore to regard her present union as a valid marriage? If 
further investigation about the woman’s baptismal status at the time of the 
contraction of her second union should reveal no positive evidence that she 
had previously received baptism, may she be permitted to continue to her 
present union? 


SAMARITANUS 


Canon 1069, §1—Invalide matrimonium attentat qui vinculo 
tenetur prioris matrimonii, quanquam non consummati, salvo 
privilegio fidei. 

§ 2.—Quamvis prius matrimonium sit irritum aut solutum quali- 
bet ex causa, non ideo licet aliud contrahere, antequam de prioris 
nullitate aut solutione legitime et certo constiterit. 

Canon 1014.—Matrimonium gaudet favore iuris; quare in dubio 
standum est pro valore matrimonii, donee contrarium probetur, 
salvo praescripto can. 1127. 

Canon 1828.—Praesumptiones, quae non statuuntur a lure, iudex 


ne conliciat nisi ex facto certo et determinato, quod cum eo, de quo 
controversia est, directe cohaereat. 


CASES AND STUDIES 269 


S. C. de Sacramentis, instr. Provida Mater Ecclesia, 15 aug. 1936, 
§ 172: Dubium, sive iuris sive facti, quod foveat matrimonio, debet 
esse prudens, seu probabili fundamento nixum, ut praesumptioni pro 
matrimonii valore locus sit.—Acta Apostolicae Sedis, XXXVIII 
(1936) , 346. 

S. ©. S. Off. (Nankin.), 22 mart. 1865: 1—Titio capto a rebelli- 
bus, eoque frustra per duos aut tres annos desiderato, Martha eius 
uxor sine assistentia proprii sacerdotis, quae ad valorem ibi neces- 
saria non est, et contra monitum missionariorum, contraxit cum 
Marco. Marcus autem graviter reprehensus a missionariis, vult 
quidem dimittere Martham, sed petit ad alias transire nuptias. 
Quid agendum? 

R. Ad 1.—Separandos esse coniuges, et virum non posse secun- 
das inire nuptias, usquedum moraliter sit certum, quo tempore ipse 
matrimonium iniit cum muliere de qua agitur, primum virum eius- 
dem mulieris non obiisse. . 

2.—Caecilia, marito a rebellibus capto, nec post tres annos 
amplius comparente, eum habuit pro mortuo, et, absente proprio 
sacerdote, nupsit Petro rei conscio, sed similiter de morte prioris 
viri persuaso. Mlissionarius cum impossibile sit scire vel inquirere 
utrum Paulus vir prior vivat, censet eos non esse inquietandos, et 
relinquendos esse in matrimonio donec non habeatur certus nuntius 
de vita Pauli. An bene? 

R. Ad 2.—Relinquendos esse in bona fide.—Codicis Iuris Canonici 
Fontes, n. 982; Collectanaea 8. C. de Prop. Fide (Romae, 1907), 
n. 1272. : 

Ss. C. S. Off. (Tchely Meridio-Occident.), 21 nov. 1866, Casus: 
1.—Una neofita abbandonata dal marito, son gia 14 anni, la quale 
non ha guari é€ passata in altro matrimonio con un cristiano da 
cui molto difficilmente potrebbe separarsi. 

R.... relate ad primum casum, quum neophita et secundus vir 
eius sint ambo in mala fide, separandos esse, et monendum etiam 
virum non posse ad alias transire nuptias, nisi constito virum 
absentem adhuc vixisse quando secundum matrimonium tentatum 
fuit.—Fontes, n. 997; Collectanea (Romae, 1907), n. 1299. 

Sacra Romana Rota, Veronen., Nullitatis matrimoniu, 27 iul. 1929, 
coram R. P. D. Maximo Massimi, Decano, decisio XL, n. 2: Quod 
si novum initum sit matrimonium, huius valor pendet a facto obitus 
prioris coniugis, ita ut sit validum, si tempore nuptiarum novarum 
ille fuerit mortuus; sit nullum, si inter vivos is fuerit. Cum igitur 
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dubius sit valor alterius matrimonii, utraque pars a novo matri- 
monio est omnino arcenda—Sacrae Romanae Rotae Decisiones seu 
Sententiae quae prodierunt anno 1929 cura eiusdem S. Tribunalis 
editae (Typis Polyglottis Vaticanis, 1937), XXI (1929), 340. 


Since it is evident from the documents as here reproduced that 
in a case wherein both unions are of doubtful validity the pre- 
sumption for validity can attach to the second as well as the first 
union, it follows that, as long as a presumption of law militates in 
favor of the validity of the earlier union, that union can not be 
ruled out as invalid simply in view of a concomitant presumption 
of validity in favor of the later union. It likewise follows that, 
as long as a’presumption of law favors the validity of the later 
union, this union can not be definitely adjudged as invalid for the 
reason that a presumption of validity simultaneously attaches to 
the earlier union. 

To state it in another way, the doubtful validity of the earlier 
union leaves room also for a presumed validity of the later union, 
and vice versa. Yet, since a legal presumption for validity is not 
the equivalent of an objective fact of validity, it can happen that, 
as long as there has not been established any proof for the in- 
validity of either of the two unions, each of the two unions in its 
nature of a presumptively valid union will bar its parties from 
seeking to contract a new marriage until such time that the in- 
validity of the marriage under investigation has upon conclusive 
evidence been authoritatively declared by a judicial verdict, and 
the verdict has been left unchallenged by any and every rightful 
appeal against it. 

A further juridical point must here be noted. It is one thing 
not to have positive proof for the reception of baptism by a given 
person; it is quite another to have positive proof for the non- 
reception of baptism by a given person. If the latter situation 
applies to the woman in the case here considered, then her marriage 
before 1918 was certainly invalid, even if the validity of the man’s 
baptism remained a doubtful issue.! But if no proof in some posi- 


18. C. 8. Off., 15 maii 1936: “A, man, unbaptized, contracted civil marriage 
with a Protestant woman in 1900. Divorce followed ; after which the man 
was baptized a Catholic, and now wishes to marry a Catholic. The sect in 
which the former wife was baptized (Hervormde Gemeente, in Holland) is 
one in which investigation usually fails to settle the doubt concerning the 
validity of baptism. The doubt remains unsettled in this case, with no 
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tive way is had of the baptism of the woman it does not follow 
that she was unbaptized. The possible fact of her previous baptism 
leaves it possible also for the presumption of validity to attach to 
her first marriage. 

It is of course true that the woman would not have been entitled 
in conscience to live in her first union unless the fact of her baptism 
was certain, or unless a dispensation of disparity of worship ad 
cautelam had been furnished in view of the doubtful fact of the 
previous reception of baptism on her part.” 

But from this it may not be argued that her marriage was invalid 
for the doubtful reason that she contracted the union without the 
requisite dispensation which alone could have certified the validity 
of that union. There must be evidence of invalidity, and not merely 
a lack of evidence for the validity, of the first union, if the woman 
is to be considered free of the bond which presumptively was estab- 
lished by that union. Even though facts as such—and therefore 
also the fact of baptism—should not be presumed, yet the general 
principle of canon 1014 appears to demand that the fact of baptism 
is to be presumed until the contrary is proved, if such a presumption 
serves to uphold the acknowledgment of validity for a marriage. 
Hence the law itself seems to accept the doubtful fact of baptism, 
which as a fact favors the validity of the marriage, as a prudent 
doubt and as one which is founded. on a probable basis, as is de- 
manded in §172 of the 1936 Instruction of the Congregation of 
the Sacraments. 

An additional consideration should not be overlooked. In its 
solution of two cases the Holy Office on March 22, 1865, seemed to 
make the presence of good or of bad faith in the parties the deter- 
mining factor with reference to the question whether the second 


reasonable hope of certainty, because the minister who conferred the baptism 
has since died.” 

““The petition to the Holy Office, forwarded by the Bishop of Ruremonda 
{Roermond?] in Holland, asked for the dissolution of the bond of natural 
marriage in favorem fidei.” 

“The Holy Office replied: The marriage was invalid by reason of the im- 
pediment of disparity of cult.”—Bouscaren, Canon Law Digest, II, 290, under 
canon 1070. 

2 The statement as here made prescinds from the question of good faith 
on the part of the woman. It deals with the validity of the marriage simply 
from the approach of the law. The marriage would in all likelihood have 
been a putative marriage which was contracted with good faith on the side 
of both parties. 
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union had to be relinquished as long as no proof was at hand to 
show that the man of the first union was deceased when the second 
union was contracted. 

In the first case—the one in which bad faith was present—the 
parties of the second union were commanded to separate, and the 
man was declared disqualified for entering a new marriage until it 
became morally certain that the man of the first union was still 
alive when the man of the second union contracted his marriage. 
The basis for the given solution appears to be the fact that the 
man’s doubtful liberty for the contraction of a new marriage was 
outweighed by the doubtfully existing claim of the divine law which 
calls for the protection of the indissoluble bond of marriage. 

In the second case—the one in which good faith was present— 
the parties of the second union were to be left in their good faith, 
which implied the acknowledgment of the right for them to con- 
tinue in their union. Here, too, it was not established by proof 
that the man of the first union had died when the second union was 
contracted. Yet the parties were not commanded to separate. The 
missionary felt that the parties were to be permitted to continue in 
their union until such time that a certified knowledge had revealed 
the fact that the man of the first union was still alive. The basis 
for the given solution appears to be the fact that a doubtful liberty 
for the contraction of a marriage need not yield to the doubtful 
claim of the divine law for the bond of a marriage, provided only 
that the doubtful liberty was and still is employed in good faith. 
That which is held in possession in good faith is not to be wrested 
from the possessor until it can be shown with certainty that his 
claim of possession is unquestionably unfounded. 

It may now be asked: Is the woman in her present second union 
to be considered as a possessor in good faith? That she was in 
good faith when she contracted this union no one will want to 
gainsay. But, that she is still in good faith now when she has 
knowledge that her former consort is alive seems open to question. 
Her good faith in the present would have to be sought in her honest 
belief that she was not baptized before her conversion to the Church. 
It seems rather that moral certainty must be had that she was un- 
baptized if the presumption for the validity of her first marriage 
is to be rendered inoperative in its effect of excluding the con- 
traction of her second marriage. 
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The case is sufficiently involved that a recourse to the Holy Office 
seems a fully warranted step to take. If an answer favorable for 
the woman’s present union would be given, then indeed it would 
appear as a correct interpretation to acknowledge one and the same 
liberty for a possessor in good faith, regardless of whether his good 
faith turns about a supposed discontinuance or dissolution of the 
bond of the earlier marriage, or also about the supposed juridical 
fact of its invalidity the while both parties are still living. If, on 
the contrary, an unfavorable answer would result, then the argu- 
ments as here outlined would appear fully vindicated. 


CLEMENT BASTNAGEL 
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BEQUEST FOR MASSES 


By the terms of his will a member of a certain parish directed his 
executor to pay over to the pastor of that parish the “sum of one thousand 
($1,000) Dollars for Masses for the repose of my soul and for the souls of 
my parents.” Since no indication was given whether the Masses in question 
are to be High Masses or Low Masses, can the pastor apply the sum for 


two hundred High Masses? 
FIDUCIARIUS 


It might be urged that there is some indication that the testator 
intended these to be High Masses since no one is permitted to 
receive more Mass-stipends than he can satisfy within the period 
of one year.t It might further be argued that the testator did not 
want to burden one priest with so great a number of Masses, i. e. 
one thousand. Another argument might be that the testator did not 
want the saying of the Masses to be delayed so long as it must be 
if one thousand are to be celebrated, since he must have foreseen 
that there would be days when the pastor would have to say the 
Mass pro populo and that conceivably other more urgent intentions 
might have to be satisfied by the pastor. 

On the other hand, it is provided that if anyone gives a sum of 
money for Masses without indicating their number, this is to be 
computed according to the stipend in the place in which he lived, 
unless it must lawfully be presumed that his intention was other- 


1 Canon 835. Nemini licet tot Missarum onera per se celebrandarum recipere 
quibus intra annum satisfacere nequeat. 
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wise.2 The stipend of the place in question, as it appears from the 
form of the question, is one ($1.00) Dollar for a Low Mass and five 
($5.00) Dollars for a High Mass. The question, then, resolves 
itself into this: Did the testator intend High or Low Masses? 

One basis for a presumption of fact in regard to his intention 
is the type of Masses the testator usually had said during his life. 
If he was in the habit of asking that High Masses be said, so that 
one must lawfully conclude that when he spoke of Masses he 
meant High Masses, then it would seem reasonable to conclude 
that in his will he used the word in the same meaning. If, on the 
contrary, he rarely had High Masses said and more frequently had 
Low Masses said, then the presumption is that he intended Low 
Masses by the terms of the will. 

If the testator was not in the habit of having Masses said, so 
that the foregoing basis for a presumption is not available, it may 
be licit to recur to the custom of the parish. If the parishioners 
generally have High Masses said, so that he must have been aware 
of this custom in the parish and as a result would naturally think 
in terms of High Masses himself, then there may be a basis for 
presuming that he intended High Masses. If, however, there is a 
custom of having Low Masses said, and especially if the parishioners 
have had impressed upon them by sermons or by their reading that 
a Mass is a Mass, whether High or Low, it would seem that the 
presumption must be that the testator intended Low Masses. 

As for the argument that one cannot accept more Mass-stipends 
than he can satisfy in the course of one year, there are two possible 
interpretations of the bequest: 1) the testator wanted the Masses 
said by the pastor or, if he could not do so, distributed by him 
to other priests; 2) the testator wanted the Masses said in the 
parish itself. 

Under the first interpretation it is clear that the objection that 
only by combining the stipends into High Masses is it possible 
to satisfy the obligation of saying these Masses within one year does 
not hold, for there is no limit set upon the number of priests to 
whom the stipends may be distributed.? This likewise answers the 


2 Canon 830. Si quis pecuniae summam obtulerit pro Missarum applicatione, 
non indicans earundem numerum, hic supputetur secundum eleemosynam loci 
in quo oblator morabatur, nisi aliam fuisse eius intentionem legitime praesumi 
debeat. 

os Canon 838. Qui habent Missarum numerum de quibus sibi liceat libere 
disponere, possunt eas tribuere sacerdotibus sibi acceptis, dummodo probe sibi 


CASES AND STUDIES 275 


argument that there would be great delay in satisfying the obliga- 
tions, and the other argument that the testator would not impose 
so great a burden on the pastor. 


The second interpretation, which may even be presumed from the 
fact that the parishioners generally do not like the idea of having 
their- Mass intentions satisfied elsewhere, shows that the testator 
has attempted to avoid the one year limitation, if he knew of it. 
That it is possible to avoid that limitation is indicated by the pro- 
vision that “ manual ” Masses are to be transmitted to the Ordinary 
one year after they are received unless the will of those offering 
is different.* 

In view, however, of a private response of the Sacred Congre- 
gation of the Council, given June 15, 1928,5 it seems advisable to 
refer the whole matter to the Sacred Congregation for decision.® 


THOMAS OwEN MARTIN 
THe CaTHoLic UNIVERSITY OF AMERICA 


constet eos esse omni exceptione maiores vel testimonio proprii Ordinarii 
commendatos. ~ 


4Canon 841, §2. Hoc autem tempus ita est accipiendum ut in Missis ad 
instar manualium obligatio eas deponendi decurrat a fine illius anni intra quem 
opera impleri debuissent; in manualibus vero, post annum a die suscepti 
oneris, salva diversa offerentium voluntate. 


5 C& Bouscaren, The Canon Law Digest, Vole Live pasc0ow: 


6 Cf. THe Jurist, II (1942), 375-379. There this question is discussed from 
the point of view of an alleged dubiwm iuris as to whether the obligation re- 
quires the saying of High Masses or Low Masses. The private reply of the 
Sacred Congregation of the Council (June 15, 1928) is also quoted there. 
It reads: 

I. Utrum in testamentorum interpretatione, in quibus pecuniae summa pro 
Missarum celebratione relicta est, nihil autem in testamento dicto de Missarum 
natura, beneficiariis liceat mentem testatoris in Missarum cantatarum favorem 
interpretare necne: 

II. Utrum quando testator pecuniae summam pro Missarum celebratione 
reliquit, nihil autem in testamento de Missarum numero dicto, beneficiario 
liceat summam duorum dollariorum pro singulis Missis lectis ex haereditate 
sumere necne; 

S. Congregatio, omnibus mature perpensis, respondit: Ad utrumque 
NEGATIVE; nisi peculiares circumstantiae contrarium suadere videantur; 
quo in casu recurrendum erit, pro opportune interpretatione mentis testa- 
toris, ad hance Sacram Congregationem. 
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NON-CATHOLIC PROXY 


A non-Catholic relative of my parishioners has been very generous to the 
family and has expressed the desire of being sponsor for a child recently born 
to the family. The Catholic father of the child has brought me a proxy duly 
executed before a priest in New York in which an uncle of the child appoints 
this non-Catholic man to be his proxy in the actual baptism. 

ParocHts AMOENUS. 


One who is not a Catholic is excluded from the position of god- 
father. If he is not baptized or belongs to an heretical sect, he can 
not be even validly admitted to this function.1_ The reason for this 
rule is found in the words of Canon 769: “It is the duty of god- 
parents, because of the position they assumed, to consider their 
spiritual child as a perpetual object-of their care and in those mat- 
ters which look to instruction in the Christian way of life, to take 
diligent care that during their whole lives they may carry out their 
function as they promised at the time of the solemn ceremony.” ? 

As the case is proposed, the non-Catholic does not appear to be 
conscious of the fact that he himself would not really be a god- 
parent but only a proxy. Such deception must not be allowed be- 
cause it partakes of the nature of a lie and would cause hatred for 
the Church. And besides, in the future, the truth may easily be 
revealed, e. g., when the non-Catholic might seek or see the docu- 
ment of baptism and then more serious inconvenience would arise 
for those who had first sought to please him. 

However, strictly speaking and for a very grave cause, a non- 
Catholic, baptized or unbaptized, could be admitted as a proxy with 
his knowledge, because the nature of the case does not demand bap- 
tism for the position of proxy. Without a very grave cause, the 
admission of a non-Catholic to share in the ceremonies of baptism 
is gravely illicit because such a proxy assists actively in the cere- 
monies. Scandal can also easily be present in such cases. If how- 


1Cf. Canon 766. Ut autem quis licite patrinus admittatur, oportet: ... 2°. 
Non sit propter notorium delictum excommunicatus vel exclusus ab actibus 
legitimis vel infamis infamia iuris, quin tamen sententia intercesserit, nec sit 


interdictus aut alias publice criminosus vel infamis infamia facti; .. . 3°. Fidei 
rudimenta noverit. Canon 765. Ut quis sit patrinus [validus] oportet: ... 
1°. Sit baptizatus, ... 2°. Ad nullam pertineat haereticam aut schismaticam 
sectam. 


2Canon 769. Patrinorum est, ex suscepto munere, spiritualem filium per- 
petuo sibi commendatum habere, atque in iis quae ad christianae vitae institu- 
tionem spectant, curare diligenter ut ille talem in tota vita se praebeat, qualem 
futurum esse sollemni caeremonia spoponderunt. 
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ever the non-Catholic would demand some part in the baptism, in 
consideration of gratitude for favors received from him and if seri- 
ous consequences can not otherwise be avoided, such a person can 
be admitted as proxy. | 

A baptized non-Catholic, it is true, is presumably excommuni- 
cated-or he might be also infamis infamia iuris. Such a person 
could not act licitly, not even as proxy for the sponsor. After a 
declaratory or condemnatory sentence, or if he is excommunicate 
vitandus, he could not act as proxy even validly. One who actually 
belongs to a non-Catholic sect is infamis infamia iuris. By that 
very fact, then, he would be excluded from acting licitly either as 
sponsor or as proxy; after sentence, from acting even validly in 
either capacity.2 Atheistic sects must be counted as non-Catholic 
in this respect.* 


3 Cf. Connors, Extra-Judictal Procurators in the Code of Canon Law, The 
Catholic University of America Canon Law Studies, n. 192 (Washington, D. C., 
The Catholic University of America Press, 1944), 4-7, 22-29. 

Cf. Canon 2265, §1: Quilibet excommunicatus: .. . 2° Nequit consequi dig- 
nitates . . . aliudvye munus in Ecclesia; .. . §2. Actus tamen positus contra 
praescriptum § 1, nn. 1, 2, non est nullus, nisi positus fuerit ab excommunicato 
vitando vel ab alio excommunicato post sententiam declaratoriam vel condem- 
natoriam;... 

Cf. Canon 2314, §1. Omnes a christiana fide apostatae et omnes et singuli 
haeretici aut schismatici: 1° Incurrunt ipso facto excommunicationem; .. . 
3° Si sectae acatholicae nomen dederint vel publice adhaeserint, ipso facto in- 
fames sunt.... 

Cf. Canon 2294, §1: Qui infamia iuris laborat ... est inhabilis ad obtinenda 
beneficia, pensiones, officia, et dignitates ecclesiasticas, ad actus legitimos ec- 
clesiasticos perficiendos, ad exercitium iuris aut muneris ecclesiastici .. . The 
function of a proxy is a munus ecclesiasticum. 

Cf. Canon 2256, 2°: Nomine autem actuum legitimorum ecclesiasticorum 
significantur: .. . munus patrini agere in sacramentis baptismi et confirmatio- 
nis; .. . This reference is made here to show that though the function of a 
sponsor is here described as an actus legitimus of which one who is infamis 
infamia turis is, under Canon 2294, § 1, incapable, nevertheless Canons 765 
and 795 indicate that prior to sentence, his action as sponsor is not invalid but 

_ illicit. Under Canon 20, one acting as proxy, enjoying a mwnus ecclesiasticum, 
not performing an actus legitimus as does the sponsor, may analogically be 
said to act, should he become infamis infamia turis, invalidly only after sen- 
tence, illicitly if the crime is notorious even before sentence. 

4The Code Commission was asked: Whether according to The Code of 
Canon Law, persons who belong or have belonged to an atheistic sect are to 
be considered, as regards all legal effects, even those which concern sacred 
ordination and marriage, the same as persons who belong or have belonged to 
a non-Catholic sect. The reply was: in the affirmative—July 30, 1934—A4AS, 
XXVI (1934), 494. 
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As to the appointment of a proxy for the sponsor at baptism, the 
Sacred Congregation of the Sacraments issued an Instruction on 
November 25, 1925,° on the occasion of a dubium submitted by the 
Archbishop of Utrecht, to which a reply was made on July 29, 1925. 

The petition recounted a custom by which the person who is 
designated sponsor gives no express mandate, but if he does not 
personally perform the functions of a sponsor, the person who con- 
fers the Sacrament, or the parents of the person to be baptized, in- 
vite some other person to act in the place of the absent sponsor. In 
view of that custom, four questions were proposed: does the sponsor 
contract the impediment of spiritual relationship through such a 
proxy ;* must the sponsor give a special mandate; is a general man- 
date sufficient, given either in writing or by word of mouth, in favor 
of the person who shall be chosen by the parents or by the person 
who confers the Sacrament; may a general mandate be presumed 
in favor of any person. 

The reply indicated that the impediment of spiritual relationship 
was contracted by the sponsor under the custom described, if he 
knew of it, intended to conform to it, and was otherwise qualified, 
according to Canon 765, to be a sponsor. The custom itself, how- 
ever, was reprobated: 1) because it should be a matter of certainty 
for the Church that the sponsor has assumed his obligations; 2) be- 
cause the custom reduces the office of sponsor to a meaningless cere- 
mony; 3) and because the custom prevents the pastor from ascer- 
taining the due qualifications of the sponsor. 

The Instruction insists on the importance of the function of the 
sponsor, regarding him, as the sacred writers have always done, as 
a bondsman or guarantor (fideiussor). What is said in the Instruc- 
tion regarding the sponsor at baptism is consistently therein made 
applicable also to the sponsor at confirmation. Reference is made to 
the very term patrinus, as implying the spiritual parenthood of the 
sponsor. From this concept arose the impediment, adopted at 
length in the Code of Justinian.? It is noted that the institute of 
spiritual relationship remains substantially unchanged under Canons 


5 AAS, XVIII (1926), 43. 


Cf. Canon 1079: Ea tantum spiritualis cognatio matrimonium irritat, de 
qua in can. 768. Canon 768: Ex baptismo spiritualem cognationem contrahunt 
tantum cum baptizato baptizans et patrinus. 


7™C. (5.4) 1. 26. 
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768, 797,° though the effect has been modified, inasmuch as it is only 
the spiritual relationship arising from baptism that constitutes under 
the Code a diriment impediment to marriage, and even this impedi- 
ment is less extensive than before. The Decree of Gratian is quoted:® 
“Above all, I warn you, women as well as men who have taken up 
children in baptism, remember that you have stood as sponsors be- 
fore God for those whom you decided to take up from the sacred 
font.” 

The Instruction insists that when a person plays the part of 
sponsor, not in his own name but in the name and by the authority 
of some other certain and determinate person, this authority or the 
will of the person giving the authority is to be lawfully proved, 
either by qualified witnesses or by a legitimate document in writing, 
unless the intention of the person giving the authority is, from other 
sources, known with certainty by the pastor who is thus enabled to 
investigate whether the person appointing the proxy has the qualifi- 
cations required by law and to record with certainty in the bap- 
tismal register the name of not only the proxy but also the sponsor. 

In any case, it is necessary to inform the non-Catholic kindly 
and prudently that in the eyes of Mother Church he cannot be a 
godparent. Today, in time of war and of military regulations, it is 
easier to explain that certain rules were made for the common good 
even if in some individual case, inconveniences would appear. Cer- 
tainly he can not be too easily admitted even to be proxy for the 
sponsor, even when he does not belong to a non-Catholic sect or is 
not excommunicated, for in every case there is danger of scandal 
and the very participation in the sacred rite, even though in a 
representative capacity, is illicit without a proportionately grave 
cause. In any event, the situation is always fraught with enough 
difficulty to require the advice of the Ordinary. If sanction for this 
remark were needed it might be found in the analogous provision 
noted in Canon 767 when doubt arises as to whether a person may 
be validly or licitly admitted as sponsor. 
JEROME D. HANNAN 
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8 Canon 797: Etiam ex valida confirmatione oritur inter confirmatum et 
patrinum cognatio spiritualis, ex qua patrinus obligatione tenetur confirmatum 
perpetuo sibi commendatum habendi eiusque christianam educationem curandi. 


9C. 105, D. IV, de consecr. 
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EX-RELIGIOUS AND JUNIOR CLERGY EXAMINATIONS 


I have been secularized and incardinated in my present Diocese under the 
provisions of Canon 641, § 2. I had been a religious for ten years. During 
the last seven years I had been teaching scholastic philosophy, and so was 
exempted under Canon 590 from taking the junior clergy examinations. The 
Diocese of the study house of my community to which I was attached re- 
quires examinations of its diocesan clergy for only three years, but twice a 
year during that period. The Diocese in which I am now incardinated re- 
quires examinations for five years. Nothing more is said in the Diocesan 
Statutes than that the examination be taken for five years. I am told, how- 
ever, that since decree n. 188 of the III Plenary Council of Baltimore requires 
five examinations, no merely examinations for five years, and that the Diocesan 
Statutes must be interpreted in the light of the particular provision of the 


III Plenary Council. 
EXAMINANDUS 


Canon 590. Religiosi sacerdotes, iis tantum exceptis qui a Superioribus 
maioribus gravem ob causam fuerint exempti, aut qui vel sacram theologiam, 
vel ius canonicum vel philosophiam scholasticam doceant, post absolutum 
studiorum curriculum, quotannis, saltem per quinquennium, a doctis gravi- 
busque patribus examinentur in variis doctrinae sacrae disciplinis antea oppor- 
tune designatis. 

Canon 130, §1. Expleto studiorum curriculo, sacerdotes omnes, etsi bene- 
ficium paroeciale aut canonicale consecuti, nisi ab Ordinario loci ob iustam 
causam fuerint exempti, examen singulis annis saltem per integrum triennium 
in diversis sacrarum scientiarum disciplinis, antea opportune designatis, subeant 
secundum modum ab eodem Ordinario determinandum. 

III Plenary Council of Baltimore, n. 187. Ad praecavendum ne apud 
juniores de clero sacrae scientiae studium unquam obtorpescat aut defervescat, 
mandamus ut omnes et singuli sacerdotes quotannis per quinquennium saltem 
a die suscepti presbyteratus, coram Episcopo ejusve delegato et examinatoribus 
cleri dioecesani, districte examinentur super variis praestitutis ecclesiasticae 
partibus, Scripturae scilicet Sacrae, Theologiae Dogmaticae et Moralis, Juris 
Canonici, Historiae Ecclesiasticae, rei demum Liturgicae. 

N. 188. Si quis forsan quaestionibus propositis, uti par est, non satisfecerit, 
quinque annis elapsis, tot iteratus examinibus subjicietur, quot nulla vel 
insufficientia ab examinatoribus fuerint declarata. Idem statuimus quoad eos 
qui quacumque de causa, dispensatione non obtenta ab Episcopo, examen 
praescriptum non subierint. 

Interpreting Commission (July 14, 1922)1 The Interpreting Commission 
was asked. 1. Whether religious who are pastors or vicars with the care of 
souls are obliged to undergo the examination mentioned in Canon 130, $1, 
before the Ordinary or his delegate, if they have undergone the examination 


mentioned in Canon 590 before their religious Superior or his delegates. 
And, if not, then: 


1 AAS, XIV (1922), 526; Bouscaren, The Canon Law Digest, Vol. I 
(Milwaukee: Bruce Publishing Co., 1934), 119, 120. 
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2. Whether in the case of negligence of the religious Superior in regard to 
the examination mentioned in Canon 590, the Ordinary of the place can 
compel those religious to undergo the examination according to Canon 130, 
§1, before him or his delegates? 

Reply. To 1: in the negative. 

To 2: Recourse should be had in such case to the Sacred Congrega- 
tion of Religious. 

Decree of the Sacred Consistorial Congregation (April 30, 1918),2 n. 3. 
Priests ...attending secular universities are not thereby exempt from the 
examinations which are prescribed in Canons 130 and 590; on the contrary, 
they should be the more strictly required to undergo them, lest through 
interest in profane sciences they neglect ecclesiastical studies, contrary to the 
prescriptions of Canon 129. 


It is true that the III Plenary Council of Baltimore seems defi- 
nitely to require five examinations, for in decree 188 it demands a 
repetition of all examinations which have been omitted, even of 
those in which the candidate has failed, unless the Bishop has or 
will intervene with a dispensation. And as was pointed out in a 
similar study in the last number of the THE Jurist,® even to dis- 
pense from a Diocesan Statute in this matter, a just and propor- 
tionate course is required for licitness. Under Canon 291, § 2, the 
local Ordinary may also dispense from a law of a plenary Council, 
but only in particular cases and for a just cause, which in this case 
is required for validity.* 

However, mere dispensation from the law of the III Plenary 
Council of Baltimore with regard to the examination of any one of 
the five years would not seem of itself sufficient to exonerate the per- 
son dispensed from the further obligation of submitting to that ex- 
amination eventually, as required by the law of the Council, unless 
the Council itself had inserted the clause, ‘“ dispensatione non ob- 
tenta ab Episcopo ”. In virtue of these words, it seems safe to con- 
clude that, if the local Ordinary has dispensed validly from the ex- 
amination of any given year, that examination is waived by the 
terms of the Conciliar decree. Indeed, if he will dispense, even 


2 AAS, X (1918), 237; Bouscaren, op. cit., I, 115. 
3V (1945), 148. 


4Canon 291, §2. Decreta Concilii plenarii et provincialis promulgata 
obligant in suo cuiusque territorio universo, nec Ordinarii locorum ab iisdem 
dispensare possunt, nisi in casibus particularibus et iusta de causa. 

Canon 84, §1. A lege ecclesiastica ne dispensetur sine iusta et rationabili 
causa, habita ratione gravitatis legis a qua dispensatur; alias dispensatio ab 
inferiore data illicita et invalida est. 


282 THE JURIST 


after the lapse of five years, from the examination of any year, the 
obligation of submitting to it ceases. In this case, then, the local 
Ordinary could dispense the newly incardinated priest not only from 
taking the examination in each of the two next succeeding years, 
but by that very dispensation relieve him of the obligation of taking 
them at any time in the future. The cause seems just, considering 
the lapse of time and the qualifications of the priest. 

A further question, however, seems to need solution. Is the dis- 
pensation necessary? In view of the fact that it is possible that a 
priest religious might become secularized within the first three years 
of his religious profession, not to mention the situation of the ques- 
tioner in the present case, the silence of the Code as to the obliga- 
tion of such a newly incardinated diocesan priest as to the Junior 
clergy examinations must be supplemented in the light of Canon 20.° 
The response of the Interpreting Commission given in 1922 seems 
clearly to intimate that the question of the junior clergy examina- 
tion of religious is subject to internal regulation alone, even when 
the latter are pastors or vicars. The requirements of the Diocesan 
Statutes in the Diocese in which was located the house where the 
questioner taught seem therefore irrelevant. He did submit to ex- 
aminations for three years, but not in obedience to Diocesan Sta- 
tutes, since he was a religious, and exempt in this matter, even 
though his institute was not exempt in the juridic sense. If in the 
course of those first three years, he had become subject to that Dio- 
cese by incardination, it would seem that he would need merely to 
finish the series of examinations remaining, viz., two more semi- 
annual examinations, if he left his community at the expiration of 
the second year of his priesthood. Obviously, the question of mak- 
ing up the extra semi-annual examinations is not raised, since the 
Diocese in question can hardly be one within the territory subject 
to the decrees of the III Plenary Council of Baltimore, which re- 
quires five years and five annual examinations, not three years with 
semi-annual examinations. 

On the other hand, if the questioner had remained in his com- 
munity till the end of his life, he would not have been obliged to 


os Canon 20. Si certa de re desit expressum praescriptum legis sive generalis 
Sive particularis, norma sumenda est, nisi agatur de poenis applicandis, a 
legibus latis in similibus; a generalibus iuris principiis cum aequitate canonica 


ome a stylo et praxi Curiae Romanae; a communi constantique sententia 
octorum, 
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submit to the examinations. Under Canon_ 590 there is no obliga- 
tion on the religious of supplying the examinations from which he 
was exempted during the first five years of his priesthood due to his 
being occupied in teaching theology or philosophy. If, on the one 
hand, by analogy and under the principles of Canon 20, one would 
require a priest religious who left his community within the first five 
years of his religious life to submit to the particular law of the coun- 
try and diocese in which he is incardinated in the matter of the 
clergy examinations; it seems only equitable, under the same prin- 
ciples, to hold that one who has complied with all that was required 
of him as priest religious in the matter of the junior clergy exam- 
inations, should not be required to submit to law governing diocesan 
clergy when he himself becomes a diocesan priest. 

Moreover, in the Conciliar law governing the junior clergy ex- 
aminations, the language of the law governing the theological con- 
ferences is absent. In the latter case (n. 191) the decree includes 
“ omnes sacerdotes, sive saeculares sive regulares””’. The word “ re- 
gulares”” does not appear in the legislation governing the junior 
clergy examinations. Therefore, it seems safe to say that the obli- 
gation of repeating or making up examinations that were missed or 
were unsatisfactory was not meant by the legislator to bind religi- 
ous. That statement, of course, means that it did not intend to 
bind them while they were religious. But it could bind only an ex- 
religious if he left the community within the first five years of his 
religious life. For at the end of that time there could no longer 
be question of a quinquennial examination of a diocesan priest mis- 
sed or unsatisfactorily taken. The priest was not a diocesan priest 
during the quinquennium and any examination that he missed dur- 
ing that period he missed not as a diocesan priest, but as a religious; 
and as a religious he was not bound by a Conciliar law governing 
' the examination in question. 

Consequently, it seems that the ex-religious in question does not 
even need to be dispensed from the obligation of taking the junior 
clergy examination for two years, inasmuch as even the Conciliar 
law itself did not contemplate him as being bound by its provisions. 


JEROME D, HANNAN 
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EQUITABLE CLAIM AGAINST ESTATE OF A RELIGIOUS 


Our institute is one of simple perpetual vows, of pontifical approval, and our 
constitutions, approved after the promulgation of the Code, follow the provi- 
sions of Canons 569, 580, and 583 verbatim in regard to the estate of the pro- 
fessed members. One of our Sisters, professed of temporary vows, has brought 
me a check amounting to $1,000.00, saying that her father had left a trust fund 
for the education of herself and her brothers and sisters until they had reached 
the age of twenty-one. Sister had her twenty-first birthday recently and her 
mother sent her the remainder of her portion which is the above mentioned 
amount. 

When Sister, as a secular, left our Academy, she received a full scholarship 
to our College. Since entering the community, she has been kept constantly 
in school, except during her novitiate. The community knew nothing of this 
fund until the money was brought to me recently. In Sister’s will she has 
left her whole estate to the community. May the community take the money 
now for Sister’s tuition or shall it be put away until her death? 


Suprriorissa Ivusta. 


Canon 569. § 1. Ante professionem votorum simplicium sive temporariorum 
sive perpetuorum novitius debet, ad totum tempus quo simplicibus votis ad- 
stringetur, bonorum suorum administrationem cedere cui maluerit et, nisi con- 
stitutiones aliud ferant, de eorundem usu et usufructu libere disponere. 

§ 2. Ea cessio ac dispositio, si praetermissa fuerit ob defectum bonorum et 
haec postea supervenerint, aut si facta fuerit et postea alia bona quovis titulo 
obvenerint, fiat aut iteretur secundum normas in §1 statutas, non obstante 
simplici professione emissa. 

§ 3. Novitius in Congregatione religiosa ante professionem votorum tem- 
porariorum testamentum de bonis praesentibus vel forte obventuris libere 
condat. 

Canon 580. §1. Quilibet professus a votis simplicibus, sive perpetuis sive 
temporariis, nisi aliud in constitutionibus cautum sit, conservat proprietatem 
bonorum suorum et capacitatem alia bona acquirendi, salvis quae in can. 569 
praescripta sunt. 

§ 2. Quidquid autem industria sua vel intuitu religionis acquirit, religioni 
acquirit. 

§ 3. Cessionem vel dispositionem de qua in can. 569, § 2, professus mutare 
potest non quidem proprio arbitrio, nisi constitutiones id sinant, sed de su- 
premi Moderatoris licentia, aut si de monialibus agatur, de licentia Ordinarii 
loci et, sl monasterium regularibus obnoxium sit, Superioris regularis, dummodo 
mutatio, saltem de notabili bonorum parte, non fiat in favorem religionis; per 
discessum autem a religione eiusmodi cessio ac dispositio habere vim desinit. 
r arte 583. Professis a votis simplicibus in Congregationibus religiosis non 
cet: 

oh, Per actum inter vivos dominium bonorum suorum titulo gratioso ab- 
dicare ; 

Ze Testamentum conditum ad normam can. 569, §3, mutare sine licentia 
Sanctae Sedis, vel, Sl res urgeat nec tempus suppetat ad eam recurrendi, sine 
licentia Superioris maioris aut, si nec ille adiri possit, localis. 


CASES AND STUDIES 285 


In the matter of the sum given to the Sister in this case on her 
attaining the age of twenty-one, her share of a trust fund established 
by her father in order to provide for her education, it must be left 
intact as her capital estate until after her deah. The scholarship 
she was awarded while she was outside the religious state relieved 
her of any legal or moral obligation to pay for the education she 
received under it. The education given her by the community after 
she entered the religious state is such that the community can not 
charge her for it. These two conclusions are stated in order to 
establish the fact that there does not exist such a claim as would 
render the sum recently acquired by Sister subject to lien by the 
community. In the absence of any legal or moral obligation on 
her part to pay, she is forbidden under the canons to make a gift 
in consideration of the benefits received. 

If she has made the community the beneficiary of the income, of 
course the community is entitled to the interest. The fact that she 
has willed the amount to the communiy does not entitle the com- 
munity to the interest, for the community does not obtain title to 
the principal until after Sister’s death. If Sister has not indicated 
what disposition should be made of the revenue, she may do so now, 
even in favor of the community. 

JEROME D. HANNAN 
Tue CatTHoitic UNIVERSITY OF AMERICA 


STATISTICS ON BAPTISM AS OBSERVED BY RELIGIOUS BODIES 

IN THE UNITED STATES OF AMERICA * ‘ 

Numbers in brackets refer to pages in Vol. II, Religious Bodies, 1986 (U.S. 
Dept. of Commerce, Bureau of Census). 


BAPTISM BY IMMERSION 


PCV ER TIRUPEROCAEE CS catechins oe tte eats Ba dest ks gs 6 (3-48) 
Assyrian Jacobite Apostolic Church ...............+4. (75) 
Peete ES OCICS MRIS yaa. RY. ATS he hale Meg od Fi fee hous oon (83-265) 
MeL V AL PCNPCCOSPA COULITOR 5 o pyetsis ose e she vin a ope ye or slyi eae (1359) 
AOC ee ati woe a bien ov ig g noes eel ete Sil we (356) 
Christian and Missionary Alliance, The ............... (358) 
Church oPArmenta-in America. oo... cote die cel» pleas ares (383) 
Church of Christ (Holiness) U.S. A. .......-.0 0. nn eee (389) 


* Prepared by Rev. Joseph G. Goodwine, J.C.D. 
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Church of Christ (Temple Lot) ....-..----+-++++++-+++- (827) 
Ghurchot: God SAsiiae cies Says 2 ee ee ee (407) 
Church of God (Apostolic) ......-..----++eeee ee eeeee (656) 
Church of God (Headquarters, Anderson, Ind.) ......--. (415) 
Church of God (Salem, W. Va.) ....-------+eeeeeeee? (424) 
Church of God and Saints of Christ ........-.---++-++-: (439) 
Ghurch of ‘Godin Christ) 2292s 4-0. Seb ee eo ee (448) 
Church of Jesus Christ (Bickertonites) ..........------ (831) 
Church of Jesus Christ of Latter-Day Saints .......... (812) 
Church of thée:Gospelasts os. Siu dge.t FS. 9ac eee ee Ses (1267) 
Ghurehés: of: Christi. ares 26 me one ee eee (470) 
Churches of (Gods Elolitess <2 9.2 22 a a8 eae eee = (477) 
Churches: of the; Livwme Godit.i.2. 0. athe. at once oes (486-497) 
Diceiples. of. Christy ../> <7 eerises) 1. eRe ioe ee Se (542) 
Mastern: Orthodés Clrurches tacce 420.4). oes oens ates ae (549-604) 
haiti abermiacle ceases 7 eb 5a0s a ea le eae ws (1270) 
General Eldership of the Churches of God 

REiy NOTLH A FOCEIC Hs oats o.oo ra. eee, & hice So eal (485) 
German Baptist Brethren (Dunkers) .................. (266-290) 


House of God, the Holy Church of the Living God, the 
Pillar and Ground of the Truth, House of Prayer for 


Un Lp CU) CMS cf. aucun lnm dia ee gan eee ie (1251) 
International Pentecostal Assemblies ................. (1342) 
PPRUAD OMICS yy rch ae RY Sas OS are cats OS ata See aoe (747-755) 
Krimmer Mennonite Brueder-Gemeinde ............... (1069) 
Latter House of the Lord, Apostolic Faith, The ........ (1272) 
Mennonite Brethren Church of North America ......... (1064) 
Mennonite. Brethren.in Christ ©. << \ d<<c wdaw eae dnw we (1058) 
Missionary Church ‘Association. ..< is... cantiece een ee (672) 
(Onpinal) (Chureli of: Goda'T he « exc Sansa then @ tes seeies (420) 
Pentecostal Church Ine, The Vc. << taeme de eae ae (1335) 
BVO LOUHEOI 4. cakita cs CAwe ucts ems ar te maeeicee (291-328) 
Reorganized Church of Jesus Christ of Latter-Day Saints (815) 
Rave? DPOEITEN noi ne catcace eae bau eee eee < oa eee (329-340) 
United Holy Church of America, Inc. ................. (1649) 

OPTIONAL FORM OF BAPTISM 
Catholic Apostolip Church's. (. 22.02.0020. oe oe (349) 


Christian Unions 8c. dey coerce ceo (371) 
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Church of the Full Gospel, Inc. .......... etiea eee (1244) 
(eoren of the. Nazatene meme. cote. sass woe eee (449) 
Congregational and Christian Churches ............... (526) 
Congregational Holiness Church ...............e000005 (532) 
Evangelical Free Church of America, The ............. (1581) 
Cer ates © puro neste Olle Pak, eee ooh. bs sce pee (691) 
Free Christian Zion Church of Christ .........:2...... (1249) 
Paoaitences GHUTC Nee teases cos See eos ae chav vcs SR (726) 
Ponies. Gurren rosei MiTtANUel 15s. . oes cs 2p a ee (1255) 
Pua ACA CNO MGs CAUMECIN A ccl Sey ace swe oe eas 2 ae oe eee (845) 
Pee OCIS EMDOUIES Meteora or aie tin tie ttles wc wees (1082-1234) 
UREA OMICS Ee or ee lectin oF. (on ae siete ee oe va oe (1276-1290) 
PE eULCOOGURL. FIOLIMESSECUPCH score ks ctaaca kos 4's ca paid Coes (1313) 
eerie OMCs NULCH Sisceels oe ae sca c= Hoe nee (1370) 
PAE Ot titers seen. 6 ay a0. kero eters a aks See (681) 
Presbyterian Church in the United States bf America... (1402) 
Provestant Episcopal Chureh 2. 7. i eo -. sane so cea - (1492) 
Herormed Church’ i “America ss.2 75, 0. oer os eee (1506) 
Renwerkiclders*.§ 0. pees. ie bee ene oe eee (1589) 
Sen Se DTeunter fess. 2. 2 eee ee eee et ee (1592) 
Pnwecd. orevairen DOdICS 25.2275. 52 e ceae s. Pal es eee (1624-1644) 
PAMTVErSS listh UT CLn Se feat Sele het ashe we ea eee (1658) 
iNFANT BAPTISM 
trary: WTLNOdOk CMurchibns witiee ots. aed oe ee (49) 
Assyrian Jacobite Apostolic Church .................. (75) 
Giurch of Armenia im America’... ...60...... Roe ee (383) 
Ghisches of New Jerusalem’ ovi08 foo oid ais atte (505, 510) 
Congregational and Christian Churches ................ (526) 
Hastert Or nodose Cure hes, ects fin ba so R aves o's 8 Saracens a (549-604) 
iivangemcatenerormed Church .....2. 26-2 cecedcvenee (605) 
Free Magyar Reformed Church in America ............ (1518) 
Die ATG TARO NAS tee De 8 cis aie Gilde’ op vila i'n oog'e-ale'snitd (849-1001) 
RIVER On UMNO Se ten bey ers, opasslticn aise leu pr ei Gonys sts, 66, aks (1082-1234) 
1a OTS SE CE gee Ee A a a (1276-1290) 
Presbyterian Church in the United States of America... (1402) 
Protvestany: MpiscOpal COUT co... cee widen neees (1492) 
Pre OLIeG f uUTelEIAIMCTICN. co.sc4 gait ares wee a(ece eas os (1498) 


Perormed Hpiscopal Church 2.25 5-15). fi ealn es eae es (1522) 
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Synod of the Reformed Presbyterian Church 


Of North AMerica ioste was de Ae nee 3 alee emmede a (1457) 
United Brethren bodies’...035 sss. 6.2 es. os ole ae (1624-1644) 
United Presbyterian Church of North America ........ (1426) 
Universalist ClhurenGaee pee aes es 5 Ilion ooh (1658) 


SECTS WHICH DO NOT OBSERVE BAPTISM 


American | Ethicala Wiis. ce. fade oes ns eae (55) 
The Apostolic Overcoming Holy Church of God ........ (62) 
aa ES PALE el eo era, (ak ne © hah atte we x noe aid oad aac (80-81) 
Buddhist Mission of North America ..............-.+-- (344-345) 
Gurcht of Giristascientistss. sc). is <o 4c pene «eames (397-398) 
Dive: Soience, Ghurehy.-.. 42. se ws ot Soenieehad siawaee (547-549) 
Apostolic). Faith, Migsioniy. 47... a + <=>aain stn 5 ators (649) 
Ghurchiof Daniebe Bant-.o. 2 5-us. 2e6 tome ai cece ee (652) 
Hephzibah Faith Missionary Association .............. (664) 
Metropolitan Church Association :.................... (667) 
Friends (Quakers) 

Society of Friends (Orthodox)... «cs Nici oven hs (707) 

Society of Friends (Hicksite) ....% sJc<s5 .nkce oes (716) 

Orthodox Conservative Friends (Wilburite) ........ (722) 

EPPIGTICRT EE MOVeEVEl Scust: c su es wea ee eee ee ae (723) 
EVOUSCCO! SLI A CIC meen atice cas 2 esc ood ode e etee ei eae (1271) 
CenUrely OL LUUMINAtION 45, de. «10 cn. cmle nia a eee ee eich (1268) 
ewisn: CONPTOPALIONS: ac sur \ Vien ox Ck em aaa (763-766) 
FEB OnVISVAN POM DIe: w «cts artac «ev ete eek wee in ee ee (1273) 
MOT eMe HUTGh OOlEEY 1. ch kis ais «sw crue POE Mee we (1238) 
PEne, GOurch: Gia Lue Velation «.. ve clec sc nee ee ee eee ee (1245-1246) 
National David Spiritual Temple of Christ Church 

AM oe aos ain ee NS ches Cetin ee fee (1259-1260) 
United Society of Believers (Shakers) ................. (1263) 
HTISet es Gem TOl Ws sw aed che tain = sake Stine a ee (1269) 
Universal Emancipation Church ...................005 (1275) 
National Spiritualist Association .................... (1600-1601) 
General Assembly of Spiritualists...................... (1615) 


Vedanta Society 


Hecrees and Berisions 


CANONICAL 


SACRA CONGREGATIO PRO ECCLESIA ORIENTALI 
NOTIFICATIO + 


Die 3 Iunii a. 1888 Sacra Congregatio Indulgentiis Sacrisque Reli- 
quiis praeposita sequens Rescriptum emisit: “Sacra Congregatio 
Indulgentiis Sacrisque Reliquiis praeposita, utendo facultatibus a 
SSmo D. N. Leone Pp. XIII sibi specialiter tributis, benigne de- 
clarat, et quatenus opus est indulget, ut Salutatio Angelica prouti 
hucusque recitarl consuevit apud Ruthenos necnon alios Christifi- 
deles ritus orientalis, quoties praescribatur uti conditio necessaria 
ad Indulgentias lucrifaciendas, aeque valeat ad huiusmodi effectum 
ut Salutatio Angelica quae recitatur a Christfidelibus Ecclesiae la- 
tinae. Contrariis etc.” 

Cum autem a quibusdam disceptatum fuerit de-sensu huius Re- 
scripti, Sacra Congregatio pro Ecclesia Orientali sequentia dubia 
Sacrae Paenitentiariae Apostolicae solvenda proposuit: 

1. utrum Rescriptum adhuc vigeat; 

2. utrum Rescriptum valeat tantum pro fidelibus rituum orien- 
talium, aut etiam pro fidelibus ritus latini, qui recitant Salutationem 
Angelicam iuxta textum in ritibus orientalibus usitatum: 

3. utrum Indulgentiae, recitationi SSmi Rosarii B. M. V. 
adnexae, lucrifieri possint ab omnibus, qui recitant Salutationem 
Angelicam iuxta textum in ritibus orientalibus usitatum. 

Sacra Paenitentiaria Apostolica, die 21 m. Martii, a. 1944, ad pro- 
posita dubia respondendum censuit: 

ad 1: affirmative; 

ad 2: negative ad primam partem, affirmative ad secundam; 

ad 3: affirmative, sed in publica recitatione nihil immutetur. 
~ Datum Romae, ex Aedibus Sacrae Congregationis pro Ecclesia 
Orientali, die 22 m. Aprilis a. 1944. 

E. Carp. TIssERANT, a Secretis 
Ls: 
*k Ant. Arata, ARcHIEP. Tit, SARDIANUS, Adsessor. 


1 AAS, XXXVI (1944), 245. 
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Apostolic Constitutions have been issued by the Holy See under 
the following dates: 


January 14, 1944.1 establishing the two Vicariates Apostolic of 
“ Whitehorse” and “Prince Rupert” in the territory previously 
composing the Vicariate Apostolic of Yukon-Prince Rupert-Grouard. 

February 26, 1944,? establishing a new Diocese, Piracicaba suf- 
fragan of Sao Paolo in Brazil, out of territory previously subject to 
the Diocese of Campinas. 

March 9, 1944, elevating the Prefecture Apostolic “ de Yttze ” in 
China to the rank of a Vicariate Apostolic. 
“ March 10, 1944, elevating the districts of the two Missions of 
North and Central Norway into two Prefectures Apostolic. 


An Apostolic Letter of June 16, 1944,> the Feast of the Sacred 
Heart, was directed to the Moderator of the Apostleship of Prayer, 
the Vicar General of the Society of Jesus, Very Rev. Norbert de 
Boynes, on the occasion of the centenary of the foundation. 


Letters were issued also on the following dates: 


May 28, 1944,° deputing His Eminence, Cardinal Gongalves Cere- 
jeira, Patriarch of Lisbon, Legate for the consecration of the new 
Cathedral in “ Lourenco Marques.” 

August 4, 1944,7 congratulating His Eminence, Enrico Cardinal 
Gasparri, Bishop of Velletri and Prefect of the Supreme Tribunal of 
the Apostolic Signatura, on the golden jubliee of his ordination to 
the priesthood. 

September 14, 1944,8 congratulating His Eminence, Carlo Card- 
inal Salotti, Bishop of Palestrina and Prefect of the Sacred Con- 
gregation of Rites, on the golden jubilee of his ordination to the 
priesthood. 


1 AAS, XXXVI (1944), 233. All references are to this volume of the Acta; 
only page references will be given. 

2P. 235. 

Sipe tos 

4 Pp. 275, 276. 

5 P. 238. 

6 P, 259. 

TP. 260. 

HELP AE 
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October 24, 1944,° to His Eminence, Francisco Cardinal Mar- 
chetti-Selvaggiani, Bishop of Frascati and Vicar of the City of 
Rome, prescribing a general course of missions for the city. 


A decree of the Sacred Consistorial Congregation of July 2, 
1944,1° provides for the giving of portions of the territory of the 
Archdiocese of Salta, Argentina, to the neighboring Dioceses of Cat- 
amarca and Jujuya. 


Decrees of the Sacred Congregation of Rites have been issued as 
of the following dates: 


April 28, 1944,1 introducing the cause of the beatification of the 
Servant of God Clemente Marchisio, founder of the Institute of the 
Daughters of St. Joseph. 

April 30, 1944,!* de Tuto, for the canonization of Blessed Michael 
Garicoits, confessor, founder of the Society of Priests of the Sacred 
Heart of Bétharram. 

June 4, 1944,1° decree as to the virtues required for the beatifica- 
tion of the Venerable Servant of God, Placid Riccardi, priest and 
monk of the Order of St. Benedict. 


ALLOCUTION TO THE S.R. Rota.14 


On October 2, 1944, our Holy Father delivered an allocution to 
the Auditors and officials of the S.R. Rota on the occasion of the 
opening of the new juridical year. He pointed out that unity of 
action should mark the efforts of the tribunal and that therefore 
they should be characterized by the three elements necessary to 
the unification of any human activity: unity of purpose; rules gov- 
erning whatever tends to that purpose; a juridico-moral obligation 
of obeying those rules. 

The matrimonial process is subordinate to the universal end of 
the Church, the salvation of souls. Its aim is the discovery of 
truth. Therefore all persons concerned in it should bear in mind 
these ends which they must serve. It is not a contest to be won at 


~9 P. 279. 
10P, 291. 
11 P. 267. 
12 P, 246. 
13 Pp, 292. 
14 AAS, XXXVI (1944), 281. 
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all costs, even by the Defender of the Bond, much less by the advo- 
cate. Formalism, therefore, must not be regarded as an end in it- 
self, but only as conducive to the ends outlined, in accordance with 
the principle, “ Leges propter homines, et non homines propter 
leges.” 


DECREE OF THE BISHOP OF PUEBLO RELATIVE TO 
THE ‘“ BULLA CRUCIATAE ” 


To what extent the so-called “ Spanish privilege”, or the privi- 
leges of the “ Bulla Cruciatae ”, applies validly to certain sections 
of the Diocese of Pueblo has been for us a subject of serious thought 
and research. This privilege was originally granted by Pope Urban 
II to Spain and her possessions because of her valiant defense of the 
Church against the Mohammedans, and it has been periodically 
extended for Spain and the Spanish Dominions. While portions of 
America, notably in the southwest territory of what is now the U.§., 
were under Spanish control, the privileges of the “Bull of the 
Crusades ”’ were invoked by the Spanish settlers, but when these 
possessions were lost to Spain, the privileges of the “ Bulla 
Cruciatae ” were also lost, including the privilege of dispensation 
from the fast and abstinence. To the query: “If the abrogation 
of the indults of abstinence and fast, under the title of the Bull 
of the Crusade, are to be extended to those regions that once 
belonged to New Spain and afterwards were annexed to the United 
States of America”, the Holy See replied that it can be inferred 
that the Bull cannot be used in these regions. 

Many persons, ignorant of the cessation of the privilege regard- 
ing fast and abstinence, continued to avail themselves of it, so that 
in time the practise became a custom without official sanction, but 
being an established custom it assumed the aspects of law, only a 
fiction of law, however, since the privilege was used in total dis- 
regard of the corresponding obligations, which were detailed and 
numerous. Among them are the reception of the Sacraments, 
prayer and almsgiving. Clearly there have been abuses in the 
exercise of the reputed privilege, some even regarding it as personal 
and not territorial, and using it when passing outside the territorial 
limits. 

Having given due considerati i 
taken Piciel with our Diced Cicnite cman re Sy 

; een decided 
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that whatever custom heretofore prevailed in regard to this privilege 
had no foundation in law; and that it be abrogated and that the 
general discipline of the Church in regard to fast and abstinence 
from flesh-meats be restored to all portions of the Diocese of Pueblo. 
It is hereby so decreed. Pastors will publish this decree to the 
faithful under their care, and they will explain to them the binding 
force of the laws of abstinence as applied to this country and as 
outlined in moral theology. The indult favoring workingmen and 
their families, peculiar to the United States, is not affected by this 
decree. The poor who receive meat gratuitously, the sick and the 
infirm are also excluded by law. All others, unless exempted by 
some other provision of rescripts, of Canon Law or moral theology, 
must henceforth be held to the full observance of the laws regarding 
fast and abstinence throughout the Diocese of Pueblo. 

Given at the Bishop’s House, under our hand and seal, this 1st 
day of February, in the year of our Lord Nineteen Hundred and 
Forty Five. 

+k JosEPH CLEMENS WILLGING, 
Bishop of Pueblo. 


CINCINNATI LETTER ON INTER-FAITH COOPERATION 


A letter over the signature of the Chancellor of the Archdiocese of 
Cincinnati relative to inter-faith meetings reads as follows: 

1. Catholics should not participate in conferences with those of 
other faiths under the auspices of religion. Debates and confer- 
ences, especially of a public character, with those who are not mem- 
bers of the Catholic faith are forbidden by Pontifical law. They 
should not be held without the permission of the Holy See. Only 
in case of urgency may the Bishop of a diocese act. The Catholic 
Church teaches that only God can impose upon the world an organ- 
ized religion; that Christ, truly God, gave us this divinely organized 
religion in the Catholic Church, which is the only custodian of His 
teachings. Persons of other faiths, or of no religious belief, who do 
not accept the Divinity of Christ and of His divinely organized reli- 
gion, should know this position of the Catholic Church; otherwise 
they will misunderstand and misinterpret the words and actions of 
Catholics. The Church never wishes to conceal anything of her 
teachings. 
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2. It would be well for all men of good will who have sincere re- 
ligious convictions believing in a personal Omnipotent God and ac- 
cepting the supremacy of the moral law in civic and social life to 
promote these two truths. 

3. Catholics will gladly meet with citizens of all faiths in our 
community under the auspices of civil authority. We, as a body 
of Catholics, wish to make contacts with all our fellow citizens. We 
are anxious to promote good will; we wholeheartedly condemn bigo- 
try in every form, as well as every evidence of hostility shown to in- 
dividuals or groups because of race, or color, or religion. In a word, 
we stand for the dignity of every human person which bears the im- 
press of God, its Creator. 

4. Catholics should not participate in any public presentation 
with members of other faiths under the auspices of religion. The 
Catholic Church cannot give the impression that one religion is as 
good as another or that she must strive with those of other faiths 
for a common denominator in religion. This attempt would give 
the faithful the impression that basically and essentially different 
religions are the same. 

5. Catholics as individuals who are well informed in their faith 
are free to be members of a joint conference, provided there is no 
official recognition given to this conference by other faiths. When 
action is taken as a result of such a conference it must be indepen- 
dent action on the part of Catholics. 

6. Social and civic organizations which wish to promote the ac- 
ceptance of a personal Omnipotent God and the supremacy of the 
moral law in civic and social life can count on the cooperation of 
our Catholic people in a joint action. 


INVESTIGATION OF CLANDESTINE MARRIAGES IN 
THE UKRAINIAN DIOCESE 


Instructions issued by the Most Reverend Ordinary of the 
Ukrainian Greek Catholic Diocese of Philadelphia concerning the 
declaration of invalidity of a marriage by the ecclesiastical tribunal 
because of lack of form.1 


1 This is a translation of the original Ukrainian text as published in the 


Diocesan Register Eparchiyalni Visty, XIX (1944), 17, 18 (nm. 2), by Dr. 
Willibald M. Pléchl. 
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J URISDICTION : 


The following cases come under the jurisdiction of the tribunal 
of the Ukrainian Greek-Catholic diocese: 


i 


2 


When the party which petitions the annulment of the marriage 
is a member of a Ukrainian Greek-Catholic parish (church). 

When the party which petitions the annulment of the marriage 
was baptized in the Ukrainian Greek-Catholic Church, although 
at present not a member of a Ukrainian Greek-Catholic parish. 


Necessary supplements of a petition for the annulment of a 
marriage: 


Sate hl tae NS Rel Nha 


a 
¢ — 


= 
to 


13. 


sede a ria ae BN agit ic” Nav 


Certificate of baptism. 
Certificate of marriage. 
Decree of divorce of a civil court. 
Sworn affidavit of both, but at least of one of the spouses. 
Sworn affidavit of two witnesses. 
An attestation of the ecclesiastical authority that the marriage 
was not regarded an ecclesiastical marriage. 
Sworn AFFIDAVIT OF THE SPOUSES 
Name? 
Residence? 
Where baptized? 
To what parish do you belong? 
Do you go to church, to confession? 
What is the name of the husband (wife)? 
Where were you married? 
When were you married? 
Of what denomination is the husband (wife) ? 
What is his (her) present address? 


. Where did you live with your wife (husband) from the wedding 


until the time you filed a petition for divorce with the civil 
court? 

Did you renew marriage consent in any Catholic Church? 
Where was it renewed? 


Why not? 


T have made the above statement under oath and by this very fact 
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I take as my witness the All-seeing God that in answer to the 
questions I have spoken the truth and nothing else but the truth. 
Signature of the spouse: 


Signature of the priest: 


Sworn AFFIDAVIT OF THE WITNESS 


. Name? 

. What is your religion? 

. Residence? 

Do you know the spouses? 

. Where did they marry? 

. How long have you known them? 

. Did you live in the same place in which the spouses lived? 


ONO AT PLWH 


. Did the spouses renew marriage consent in any Catholic 
Church? 


9. Why do you think that you would know whether the marriage 
was renewed by the spouses in a church? 


10. What more do you know about the spouses? 
I have made the above statement under oath and by this very fact 


I take as my witness the All-seeing God that in answer to the 
questions I have spoken the truth and nothing else but the truth. 


Signature of the witness: 
Signature of the priest: 
Remarks in reference to the ecclesiastical attestion required in n. 6 
supra. The following cases are possible: 
1. Both parties (husband and wife) are Greek-Catholic. 
2. One party is Greek-Catholic, the other non-Catholic. 
In both cases marriage consent ought .to have been renewed in a 
Greek Catholic Church. Therefore it is necessary: 


a)'To ask the pastors of those places where the couple lived 
(question 11 of the affidavit of the spouses), in order to deter- 
mine from the marriage record whether the marriage was not 
renewed in their churches. 


b) To ask for an attestation from the Chancery office of the 


Greek Catholic Ordinariate that no dispensation was issued by 
it for the spouses in question. 
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c) If the married couple lived in a place in which there was no 
Greek Catholic Church, the procedure indicated under n. 3 
infra should be followed. 


3. One party is Greek-Catholic, the other of the Latin Rite. In 
this case, marriage consent ought to have been renewed accord- 
ing to the decrees, Ne temere and Cum data fuerit, in the 
church of the wife. But at the renewal of marriage consent, 
for various reasons, pastors do not always strictly observe 
these rules. Therefore, a request ought to be made for an at- 
testation from the Chanceries of both Greek-Catholie and the 
Latin Ordinariate of the place, where the married couple lived, 
that no dispensation was granted from that place for the 
spouses in question. 
Statement of the Witnesses: Relatives and next of kin may also 
be witnesses (canon 1974). 


SECULAR 
FEDERAL 


Most Rev. John T. MecNicholas, O. P., S. T. M., Archbishop of 
Cincinnati, wired Senator Robert A. Taft the following. I bespeak 
the opposition of very many of your constituents to an educational 
bill which: 

First, sets up a federal department of education; 

Second, gives control of education to any federal bureaucracy; 


Third, gives aid to any locality’s school system or school which 
cannot prove the need of it to meet the minimum educational re- 
quirements owing to inadequate resources; 

Fourth, does not insist that state, local, and private funds be used 
to the utmost before invoking the aid of the federal government; 

Fifth, gives aid in an un-American way to American children of 
one school system while refusing aid to American children of 
another system which meets state requirements; 

Sixth, does not make due provision to distribute federal funds 
directly and not through state channels when state constitutions 
prohibit the distribution of funds to any schools except those of the 
system. 

If we are to have federal aid for education, it should be on the 
proven need of the educable child. It should be equitable to all 
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children of the area where the need is proven regardless of color, 
origin or creed; and in that area it should be given to any school or 
to parents for the education of their children, provided the require- 
ments of compulsory education are satisfactory to the state or local 
authorities. 

Your constituents hope that any aid given by the federal govern- 
ment to education where the need is demonstrated will not be ac- 
cording to a plan that is un-American, undemocratic, discrimina- 
tory, wasteful of public funds, and unjust to millions of poor child- 
ren and parents because of religious or racial consideration. 

U.S. Senate Bill 717, introduced by Senators James M. Mead, of 
New York and George D. Aiken, of Vermont, authorizes an annual 
expenditure of $300,000,000 to eradicate illiteracy and to raise edu- 
cational standards. It provides for local control, funds to be allo- 
cated through a National Board of Apportionment to be composed 
of five representatives to be appointed by the President with the 
consent of the Senate. It includes non-public schools as benefici- 
aries of the funds to be distributed, directly in case the State by its 
Constitution is prohibited from making such distribution, the Na- 
tional Board in such instances considering in determining the 
amount to be thus apportioned the extent to which the educational 
needs of the State are borne by the non-public schools. 


* * * * * 


The ban announced by Col. J. Monroe Johnson, Chairman of the 
War Committee on Conventions as effective after February 1, in- 
cludes church and religious organizations, who will be obliged to 
show how the war effort would suffer if the meeting is not held in 
order to be permitted to proceed with convention plans. 


* * * * * 


In the last days preceding the Christmas adjournment, the United 
States Senate passed a bill to create a nation-wide Bible-reading 
period between Thanksgiving Day and Christmas. The House, 
however, adjourned without action on the bill. 


* * * * * 


Most Rev. Walter A. Floery, D.D., Bishop of Syracuse, signed 
a joint statement isued by Protestant and Catholic leaders of the 
city asking for the postponement of action on peace-time military 
conscription until after the war. 
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Most Rev. Daniel J. Gercke, D. D., Bishop of Tucson, in a pas- 
toral letter condemns the proposed legislation providing for peace- 
time conscription. 

* * * * *% 

Resolutions adopted by the Council of Church Boards of Educa- 
tion and the National Commission on Christian Higher Education 
of the Association of American Colleges at their annual convention 
in Atlantic City asked Congress to postpone legislation on peace- 

time military training until after the war. 
* * * * *& 


New York 


The Supreme Court of the State of New York has rejected a peti- 
tion for a certificate of incorporation of a membership corporation 
to be known as “ Church of God World Headquarters, Inc.” on the 
ground that the designation “ Church of God” is a generic term 
which may not be permitted to be preempted by any group. 


*% * * * * 

The New York Supreme Court dismissed the complaint of a 
Queens’ County woman for a separation and support from her hus- 
band because in insisting on the use of contraceptives she had vio- 
lated her obligations under the marriage contract and had offended 
against public policy of the State of New York. 

* *% * % % 

The Governor of New York has signed the Ives-Quinn bill mak- 
ing religious or racial prejudice in selecting employes a punishable 
offense and setting up a five-member salaried commission to enforce 
the law. 

* * *% % * 

The State Legislature of New York has before it a bill to abolish 
the tax-exempt status of any college refusing to admit a student on 
grounds of race, color, or religion. 


*  & * * % 


=< PENNSYLVANIA 


The Harrisburg School Board has discontinued religious instruc- 
tion classes during school hours in the two public high schools of the 
city, affecting one hundred fifty pupils in the tenth, eleventh, and 
twelfth grades, on the ground that the plan was illegal. 

* * * * * 

A bill has been introduced in the Senate of Pennsylvania provid- 

ing for an amendment of the public school code to make compulsory 
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a period of instruction in the Bible. The occasion for its introduc- 
tion was this ruling of the Solicitor of the Harrisburg School Board 
that religious study during school hours was illegal. 


* * * * * 
New JERSEY 


A bill introduced into the New Jersey Legislature in April, 1944, 
providing for the establishment of a unified State Department of 
Education, has been amended so as not to bar the grant of State 
funds to Church-related colleges. 

A constitutional amendment has been introduced into the Legis- 
lature of New Jersey providing authorization for the affording of 
transportation facilities to children attending parochial schools. A 
bill under which transportation was actually being given these 
children was declared unconstitutional last Fall by the Supreme 
Court of the State. 


* * * * * 


WISCONSIN 


'The salvage bureaus of the St. Vincent de Paul Society are de- 
clared exempt from taxation in Wisconsin by the Supreme Court of 
that State. The Dale County and City of Madison authorities had 
appealed from the decision of the Circuit Court, maintaining that 
the salvage bureau conducted by the Madison Particular Council 
yielded a pecuniary profit, since income from the sale of second hand 
goods was larger than the amount contributed to charity. The 
Supreme Court held that profit does not deprive an institution of 
its charitable and tax-exempt status. If the profit realized is de- 
voted to the charitable aims of the institution, it is sufficient. 


* * * * * 


A constitutional amendment has been reintroduced into the Wis- 
consin Legislature for the legalization of the use of public transpor- 
tation by parochical school children. The amendment received pre- 
liminary approval in the 1943 session. If adopted, it will be sub- 
mitted to the people by referendum. 

* * * * c 
A bill to make taxable profits obtained from property owned by 


religious and fraternal institutions introduced into the Wisconsin 
Legislature, is being redrafted in commitee. 
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A bill has been introduced into the Legislature of Wisconsin com- 
pelling instruction in religious and racial tolerance as a regular part 
of the curriculum in all public and private schools. 


* * * * * 


CALIFORNIA 


A bill has been introduced into the Legislature of California 
amending the State education code to provide courses in Bible study 
in secondary schools, making mandatory the use of a Protestant 
version, excluding, however, every aspect of religious worship or sec- 
tarian indoctrination. 


* * * * * 


A bill has been introduced into the Legislature of California to 
make effective the exemption of non-profit religious, charitable and 
hospital associations, as authorized by a State constitutional 
amendment adopted in the Fall elections. 


* * * *% % 


The Burlingame, California, School Board, after conducting a 
survey in 1943, concluded that too few parents were interested in 
released time permitted by the State legislature, and so rejected it. 
The Inter-Faith Committee of Burlingame insists that the survey 
was unsatisfactory and is moving for adoption of the program. 


* % *% Set * 


OREGON 


The State Tax Commission of Oregon has succeeded in having in- 
troduced into the State Legislature in behalf of the Oregon Asso- 
ciation of County Assessors, a bill that would exclude from tax ex- 
emption church property used for commercial purposes and resi- 
dences used by tax-exempt institutions for faculty and ministers, 
and would limit the amount of property exempt because used for 
“charitable purposes to eighty acres. 


% * * * * 


The State Legislature of Oregon has before it a bill that would 
bar any form of racial or religious discrimination in hotels, cafes, 


and places of amusement. 
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WASHINGTON 


The Governor of Washington has signed a measure extending 
transportation facilities to children attending the parochial schools. 
By a vote of 27 to 18, the State Senate of Washington has approved 
this measure, an amendment in the $65,000,000 school support 
bill recognizing the right of private and parochial school pupils to 
ride on school busses. The bill had already passed the House by a 
vote of 69 to 28. It is meant to take the place of the provision 
passed in 1941 but declared unconstitutional in 1943 by the State 
Supreme Court by a 5-4 opinion. 

The Governor of Washington has vetoed a bill adopted by the 
State Legislature authorizing a released time program for religious 
instruction permitting public school pupils to be excused two hours 
weekly for religious instruction. The Washington State Council of 
Churches is preparing to prosecute further plans for the promotion 


of this program. 
* * * * * . 


KENTUCKY 


The Fayette Circuit Court of Kentucky has declared unconstitu- 
tional the act of the Legislature of 1944 permitting counties to pro- 
vide public transportation facilities for students attending private 
and parochial schools. 

* * * = * 


The attempt by the City of Louisville in 1943 to levy an assess- 
ment of $757,446 on institution-owned property has been defeated 
by the Kentucky Court of Appeals, which has reaffirmed a deci- 
sion of fifty years standing. The property in question was revenue- 
producing. 


* * * * *% 


The State Attorney General of West Virginia, addressing the an- 
nual meeting of West Virginia County Assessors, reminded them of 
a ruling of the Supreme Court which, reversing a decision of long 
standing, held unconstitutional a provision permitting tax exemp- 
tion of property the income from which is dedicated to religion or 
charity. Under the new ruling, vacant property and rented prop- 
erty, even though purchased in contemplation of future dedication 
to religious or charitable purposes, is subject to taxation until it is 


actually used for religious, educational, literary or scientific pur- 
poses. 
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The House of Representatives of Iowa has rejected an amend- 
ment to the school code bill providing for state reimbursement of 
school transportation costs. 

% * * * * 


A joint resolution before the State Legislature of South Carolina 
providing for a constitutional amendment that would permit the 
granting of divorces in that State, the only State in the Union in 
which divorce is illegal under the constitution, failed to obtain the 
necessary two-thirds majority. A similar measure died last year on 
the House calendar on adjournment, after having received a unani- 
mously favorable report from the House Judiciary Committee. 

The Legislature has established a twenty-four hour waiting pe- 
riod following the application for a license to marry. 

* *% * *% * 


The House of Representatives of North Carolina has passed a 
bill prohibiting on ballots as prefixes to the name of political can- 
didates the titles “ Reverend,” “ Doctor,” or “ Judge.” 


* % * * * 


A bill introduced into the State Legislature of New Mexico pro- 
vides for financial assistance to denominational schools by provid- 
ing teachers in these schools with the difference between the salaries 
paid them in their schoo! and that received by similarly qualified 
teachers in public schools. 

*% * * * * 

The Governor of Arkansas has signed a bill exempting rectories 
from real property taxes except improvement district assessments, 
extending to such buildings wherever located, and not merely to 
those adjoining churches, as heretofore. 

*% % * * * 

Released time classes were begun in Indianapolis with an initial 
enrollment of three hundred fifty pupils, in accordance with a sta- 
tute of 1943. 


% *% *% % * 


> 


Ten States have enacted legislation on released time for religious 
instruction of school children, thirty-three other States permit such 
a program, and 1,500,000 children are enjoying the benefits of it, 


according to an article in Read. 
* * * * % 


The Attorney General of the State of Maine has issued a ruling 
prohibiting religious instruction in public schools, a practice which 
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was charged to be prevalent in rural schools, whose teachers coop- 
erated with the New England Fellowship, a sectarian group with 
headquarters in Boston. 

Marcondes Filho, Secretary of Labor and acting Secretary of 
Justice in Brazil, has submitted to the President an opinion on the 
use of religious images in public buildings. He holds that the new 
Constitution of Brazil reflects “ an attitude of understanding toward 
the religious belief of the majority ” and that it is only natural 
that as a consequence legal norms as to the teaching of religion and 
attendance at religious worship should be responsive to the prefer- 
ence of the population for the practices of the Roman Catholic re- 
ligion. He disputes “the preconceived idea that religious liberty, 
guaranteed by the constitution, signifies an official position of hos- 
tility or indifference with regard to the religion of the majority.” 
Religious liberty is not incompatible with the acknowledgment that 
this majority has the right to manifest its inclinations in religious 
matters. What appears to be privilege given to the Roman Catholic 
religion is “nothing but the most elementary right of a people— 
the right to live, according to their natural inclinations, the form 
of existence which comes to them from their origin and their tem- 
perament.” 

* * * = * 


The Minister of Education of Mexico has issued instructions 
banning textbooks of Communistic tendency from primary schools 
throughout the Republic. 


* * * * * 


A decree of the Peruvian government, issued by President Man- 
uel Prado, refers to Article 232 of the Peruvian Constitution which 
provides for protection of the Catholic religion while giving other 
religions the liberty of practicing their respective modes of wor- 
ship. The decree is intended to prohibit non-Catholic religious 
propaganda in public places as offensive to national feeling and pro- 
ductive of religious dissension. 


* * * * * 


The French National Assembly has voted to withdraw subsidies 
to private schools initiated by the former Vichy regime under a 
law permitting aid to schools unable to continue without help. The 


decree becomes effective April 1, after ratification by a formal de- 
cree of the French Cabinet. 


DECREES AND DECISIONS 305 
DIVORCE STATISTICS OF CUYAHOGA COUNTY, OHIO, 
COMMON PLEAS COURT * 


DUoDECENNIAL RELATIONS OF Divorce FILINGS TO 
Toran Cases Fiuep 


Total Cases Divorce Percentage of 
Filed Filings Divorces to Total 
Jospe te [6 OOH EER 3 14gb cree 18.4% 
POSS cae eke bP an On ee A OES raat 26.7 
LBS Sete ee FR TS Be ae apes iL Oars ante sete 21.9 
EER SS is ge Bug hee 19432 ontsatie. 7 So fs eee oe 20.1 
LOSGR. 2 hey Piso Lave ae os A TOE aso ee 27.4 
Lazer. 5, 15,056 .....0.)- S011. ee ae 26.2 
1058 shee eee 11085 ae A 1abh yee 34.5 
Liss PS ae ae 10.650 Sere nw, 4210 cs ston 39.6 
16s on 10,3045 eee AGG ote 45.7 
cA 8 I anc ad F276 arches: 5 OG gat 0 = eee 44.8 
0) ane 9-959 17% ee.. o BeA7 1 ae 55.6 
SOG os, Soe: 10 B78 toi GAs toon 61.8 
AVERAGE ..... 13,0518 ane ten Bs ee ee « 35.3 


1942 1943 
NuMBER OF CASES HEARD.............. 4,642 5,623 
Number of cases dismissed ........... 1,334 1,840 . 
Number of cases granted ............ 3,308 3,783 
Number of cases contested ........... 230 685 
Number of cases uncontested ......... 3,078 3,098 
Number of cases filed by wife ........ 2,293 2,636 
Number of cases filed by husband .... 1,015 1,147 
Number of cases granted to wife ..... 2,406 2,740 
Number of cases granted to husband... 902 1,043 


In both years more wives had petitioned for divorces and accord- 
ingly had been granted a greater number. In 1942 the number of 
divorces granted wives totaled 72% of the amount granted; that 
figure remained constant in 1943. 


* Digest of divorce filings as compared with total number of civil cases filed. 
Compiled by clerk of courts, Leonard F. Fuerst. 
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LENGTH OF MARRIAGES AT TIME OF DIvoRCE 


Number of Cases aie Number of Cases 
engtn Oo 
oe 1942 1943 Mee 1942 1943 
Less than 31 yrs... 13) 23) 
aaa eal 41) 32 yrs... 8] 17| 
dyr;,...208 265 | 33 yrs... ..2] 17] 
2 yrs.. .229 356 | 34 yrs... 16| 13 | 
3 yrs.. .202 205 | 35. yrsivc1l| 10| 
4 yrs.. .207 ae 36 yrs... 11$ 2% | 3% 
5 yrs...256$ 60% 2134 58% 37 yrs... 7| 9 
6 yrs.. .219| 232 | 38 yrs... 5] 6| 
7 yrs.. 215} 191 | 39. yrex? S| 6| 
8 yrs...181 161| 40 yrs... 2J 3) 
Q yrs.. .121 166| 
10 yrs... 84] 130) 
11 yrs.. .120) 106) aitgrace on) 3) 
12 yrs.. .109]| 93 | 42. yrafc Tf 1] 
13 yrs...114| 120] 43 yrs... 1] 1| 
14 yrs... 96] 112| 44 yrs... 1| 1| 
15 yree. 99} 126| 45 yrs... O| 1| 
16 yrs... 83} 28% at 26% 46 yrs... OF 1% a 1% 
17 yrs... 82| 92 47 yrs... nl 1 
18 yrs... 64 83 | 48 yrs... 1 1| 
19 yrs... 66 79 49 yrs... 0] 0 
20 yrs... 58 81} 50 yrs 1) 0 
21 yrs... 44) 82) 
22 yrs... 69 57 
23 yrs... 34 69 
24 yrs... 39| 56 
25 yrs... 44 37 
26 yrs... 33$ 9% 45} 12% 
27 yrs... 30 36 
28 yrs... 18 25 
29 yrs... 20 29 
30 yrs... 29] 33) 
1942 1943 
a ie he a ee ee 
AVERAGE LENGTH OF MARRIAGE........ 10.4 years 10.8 years 


Note: According to the above table, families in the first ten 
years of their wedlock are most susceptible to divorce. The sharp 
decline in the following brackets manifests the comforting fact that 
marriages become more secure with age. 
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1942 - 1943 1942 1943 
Ptapamarcs isc: 38 32 Nebraska ......... 1 0 
UAZON Od yo Sess + te 5 On Nevada. oe cc ae 5 4 
INERGRSASe cee es cs 3 15 New Hampshire ... 2 0 
California. ws... gas. 5 19 New Jersey ....... 9 10 
Molorador 4): sa « 2 3 New Mexico ...... : 2 
Connecticut ....... 2 See New, YOrk. sou aaee T1507 7101 
OTIC: 5 RU ate 2 vi 16 New York (Ripley) 105 86 
EOIN: ssa b ees 3 29 54 North Carolina .... 1 13 
Peraritn ees oe 1 4 Ohio (other than 
HilnOise=e ae de 32 36 Cleveland) ..... 407 402 
MAGIANG, 9... oe « 39 55 Ohio (Napoleon) .. 17 43 
TOWe an 2. cea es. 3 3 Ohio (Cleveland) .. 1,967 2,292 
Kentucky) oa... 61 45°> Oklahoma; <. .2aiet 1 0 
Kentucky Pennsylvania ..... 167 202 
(Coventry) ..... 30 10 Rhode Island ..... 3 0 
Kentucky South Carolina .... 9 0 
(Newport) ..... 17 18- Tennessee. 2. 2s Yic.1s 13 27 
IbOUIsIAn a... #4)... <)s 5 Gellexace er soc ens 6 3 
INEQANG: eh a tesa oie tae 2 Occ Viermonte ... .2.0..4.. 1 3 
BABPVIANG coc... ooh 15 29 oN AT OI Aas pias eeu 14 31 
Massachusetts .... 6 9 Washington ...... 2 1 
WILE DIGANA F oiiecl eo 20 33 AS Wisconsin 3... 02. 3 1 
Minnesota ~:....... 4 1 West Virginia ..... 56 78 
IVIESISBIDDI f. «i-.2.c' 10 19 District of : 
AVEISSOUEL gate 4 2.08, 010 13 10 Columbia, 2.5... 1 1 
ForrIGN CoUNTRIES 
1942 1943 1942 1943 
TNCs pt AM a ee 1 Zid Ola pba. Pierre's 3 4 
GENES ES akc. cet 9 LZePER UIE Cs frardin eats» 1 2 
Czechoslovakia .... 3 SURISHAL., 2. ease 2 2 5 
England 4 35inseist 2 DMS weden ji vas eh 1 0 
Germany--oy eno 1 Bebe UL OY’ eaorwrcare we 2 0 
AT ut sm ee ws + 5 Yugoslavia ....... 3 0 
1b ree Wie ecto 7 S72 reece... ot eae Sas 1 0) 


Note: The above table discloses that a small part of the mar- 
riages were performed in neighboring Gretna Greens. Napoleon, 
Ohio, marriages show a marked increase in 1943. 


308 THE JURIST 


GROUNDS FOR DIVORCE 


1942 1943 

Criss Neglect of Duty eeweeieuas. Oi a 
Walful Absence, «au sce etree = seen ees wae 424 391 
Fixireme Cruelty: epee ors «dee a ee <5 wan 630 899 
MECAUIC 60 bc tino bts oe de ean wei k gee a9 5s 3 0 
Penitentiary \s..< +2 Ameena ise ain te Ra ees 0 18 
Ala tery ©. eatin lan ie eas ee rate oo Boe oo RIE ie eee 0 29 
Bigamiy i). 2 toate eke Ne ae eho a soe oem 0 2 
Armulimierits. 25 3. aseeee Ae ae = aitees a eeen a § 2 

FaMILy STATUS 

Number of childless marriages ...............-- 1,880 2,210 
Cases in which children were involved.......... 1,428 1,573 
Number: of ‘children involved. :<.....s.+./...-: 2,576 3,054 
Average number of children per family......... 1.8 1.9 
Number cases in which 1 child involved......... 768 774 
SPUIMIOTEN © 00). ~ weak 386 458 

oO CHnUrer “ )" Jeaven 161 168 

4 ehreren | 7) a cence = 63 95 

S enildten: “ 7. fie yee 22 39 

Oreundren: = wo loewers 16 22 

wechmaren "9 fotos s ee 6 4 

SceMlcren <" "See 2 5 

ee COMULED,§ il 9s, ak a-c' 2 2 

TOUORAIOPER | atest 0 3 

TePOOULUTGN oe} a eats oe 1 1 

ia chiudréeh) Ss ocueey ee 0 0 

1g Ghuldren os Son Ae ates 0 2 


Pr ce neo a A eo ET OMEN EATER IR oe 

Although the rise in “‘ Average number of children per family ” is 
very slight, yet. the total number of children involved rose to 3,054 
in 1943—an increase of 522 as compared with 1942. It is readily 
seen that the Juvenile Delinquency of this community is adversely 
affected by the thousands of divorce orphans listed above. 


Cases in which alimony allowed................ 743 866 
Cases in which no alimony allowed............. 2,071 2,497 
Cases with property settlements................ 494 420 
FE a En ARI CEST ee ene ee en a PRES ing OT eyo 


The sharp increase in cases in which no alimony was allowed 
evinces the fact that other factors motivated divorce seekers. 


Book Reviews 


INTRODUCTIO IN CODICEM. By Adm. R. P. Udalricus Beste, 
0.8.B., J.C.D. Editio altera. St. John’s Abbey Press, College- 
ville, Minn. Pp. 1000. Price, $7.65. 


As indicated by the author himself, this book fits in with the 
rather common practice in some Seminaries of treating parts of 
Canon Law in Sacramental Theology and in Moral Theology. 
Whether or not this scheme is the best is not to be discussed here. 
But, wherever this practice exists, Dr. Beste’s book will be useful. 

Introductio in Codicem opens with a satisfactory explanation of 
the concept of law. There follows a brief account of the relation- 
ship of Canon Law with other studies. Sufficient information is 
given of the history of the Collections of Canon Law through the 
centuries. This introductory part is closed with a short discussion 
of the Church as a society. In view of the purpose which the 
author has in publishing his book, no criticism can be made of his 
work. However, in more advanced studies in Canon Law, this 
book will not be of much help. 

Since most of The Code of Canon Law is considered in a thousand 
pages, not much discussion of problems can be expected. Discus- 
sion, however, is not neglected. The author should be commended 
for his clear exposition of problems whenever he actually discusses 
them. Not every one of his opinions will be followed, but the 
author does not lightly discard contrary opinion. There is real 
evidence of scholarship in this book, and the hope is expressed here 
that Dr. Beste will in time publish the historical and exegetical notes 
upon which he based his lectures. These should be of real value 
in graduate studies in Canon Law. 

Several appendices are included in this book. These are for 
the most part the usual appendices regarding Faculties, etc. Atten- 
tion, however, should be called to an appendix which outlines matter 
in all fields of Sacred Science for the junior clergy examinations. 
The index, as the author says, is merely complementary to the index 
found at the end of The Code of Canon Law. What is found there 
is not repeated in Dr. Beste’s index. 

EDWARD ROELKER 
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A REALISTIC PHILOSOPHY. By K. F. Reinhardt, Ph.D. The 
Bruce Publishing Company, Milwaukee, 1944. Pp. xii-268. 
Price, $2.75. 


This book is one of the Science and Culture Series of which the 
Reverend Joseph Husslein, S.J. is the general editor. 

The purpose of the author is stated in the preface to his book. 
This is the worthy purpose of pleading for a return to the total view 
of reality. The purpose of the author is pursued through four 
chapters, metaphysics, ethics, political philosophy and economic 
philosophy. The third chapter is the only one which need detain 
us here, as it is in this chapter that Dr. Reinhardt writes of laws 
and rights. 

The author writes with clarity and precision. His discussions of 
nature and the moral law, natural law and natural rights, man and 
the State are all carefully planned and as carefully stated. Through- 
out this chapter there is considerable reference to the works of 
St. Thomas of Aquin. Dr. Reinhardt gives and discusses the vari- 
ous theories and concepts of the origin and function of the State. 
There are times when one might wish that the author had condensed 
the earlier pages of his book and devoted more space to the ex- 
position of the moral points. This is not meant as a criticism, for 
the author was, possibly, bound by some restrictions which usually 
obtain in a series of related volumes. The result is, however, that 
anyone trained in Scholastic Philosophy can without loss omit the 
first two chapters and center his attention on the last two. For one 
beginning the study of philosophy and for those who have neglected 
this study the entire work of Dr. Reinhardt should be a great help 
toward orientating one’s thoughts regarding problems of man and 
the world. 

Dr. Reinhardt’s discussion of war and the moral law is particu- 
larly good. This is not because any new application is made of 
the moral law to war but because of the clarity with which the 
author proposes his arguments. 

A glossary, a bibliography and an index close the book. All 
are satisfactory. The glossary especially should be useful. 
cite pobnene of this book should be complimented for presenting 
ee : Seca as es Pa For awhile the reviewer, look- 
ey ae gS He 1ons during recent years, really wondered 

ually a paper shortage. 


EpwarpD RogLKER 
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THE ASCETICAL LIFE. By Pascal P. Parente, S.T.D., Ph.D., J.C.B. 
B. Herder Book Co., St. Louis, 1944. Pp. iv-271. Price, $2.50. 


It might seem odd that a book of this character is reviewed in a 
periodical devoted to the study of law. There is, however, nothing 
odd at all about it, for Canon Law contains more than the law of 
contracts and obligations. There are canons in the Code which 
deal with the sanctification of clerics and religious. Dr. Parente’s 
book will be a great help towards a better understanding of these 
canons, especially of canons 124 and 593. 

The major portion of the book under review concerns general and 
special ascetics. All this is done well. Dr. Parente is a conserva- 
tive who looks into heaven while his feet are on the ground. No 
one will find in this part of the book any justification for practices 
which astonish or rules which are impossible to follow. For those 
versed in this subject there are several points newly developed in 
Dr. Parente’s book, and it may shock some to know that perfection 
is for all, not merely for those who lead a cloistered life. | 

It is the last part of the book to which attention should especially 
be called in this review. This portion deals with some special ques- 
tions. Space does not permit detailed analysis of all, but investi- 
gation of one of these questions will reveal what real worth is 
contained in this volume. 

Dr. Parente considers at length what is meant by the state 
of perfection and who are to be found in the various grades of 
this state. 

Dr. Parente says (p. 211) “ Perfection itself is something per- 
sonal and interior, the state of perfection is an institution offering 
all the facilities for the acquisition and practice of perfection. The 
state of perfection, therefore, in something exterior to the soul. It 
must not be understood as a state or condition of the soul, like the 
state of grace, or the state of sin.” There is a wealth of theology 
and good sense in this quotation. 

Another quotation is useful (p. 209). “ The Christian perfection 
Of the counsels does not consist in the fact that a person does not 
possess anything, that he is unmarried, and subject to authority. 
The actual exterior renunciation of all things for Christ’s sake is 
a matter of counsel in the way of Christian perfection; the interior 
renunciation is a necessary condition, and, therefore, it is obligatory 
for all who strive after Christian perfection.” It is refreshing to 
read sentences of this kind. 


312 THE JURIST 


All may not agree with Dr. Parente in his division of the states 
of perfection. ' The division given here is status perfectionis acquir- 
endae, status perfectionis acquisitae and status perfectionis exer- 
cendae. All are agreed regarding the existence of the first two 
states of perfection, and no one quarrels with the assignment of 
religious to the first state and Bishops to the second. Dr. Parente 
maintains that priests with or without care of souls belong in the 
third state. This third state is really meant to be a medium state 
between the religious and the prelates. 

The demonstration for the existence of status perfectionis exer- 
cendae begins with a citation from St. Thomas. Upon this sure 
foundation the author proceeds to show how those in sacred orders, 
even though not religious, possess the stability and are charged 
with the obligations pointed out by St. Thomas. Dr. Parente’s 
demonstration is logical, and it is difficult to see how anyone could 
dispute it. Besides appreciating his argument, this reviewer makes 
a grateful acknowledgment to the author for his vote of confidence 
in the secular clergy. The word “secular” is used advisedly, for 
this is the word the Code uses in the canon where the precedence 
of the secular and the religious clergy is determined (C. 491, § 2). 
The legislator’s term ought to be satisfactory. 

There is no doubt that Dr. Parente’s book will be of considerable 
help in the interpretation of canons 124 and 593. Since there is a 
dearth of good and sane commentary of these canons, this book is 
especially recommended. This specific recommendation, however, 
should not deter others who are not clerics or religious from care- 
fully reading and thoughtfully absorbing the contents of this book. 

A satisfactory bibliography and a detailed index are worthy of 
mention. 


EDWARD ROELKER 


4 . 


Chronicle 


GENERAL 


On March 12, in the presence of the Most Rev. Apostolic Delegate, a 
Solemn Mass was celebrated in the National Shrine of the Immaculate Con- 
ception by Rt. Rev. Msgr. Francesco Lardone, commemorating the sixth 
anniversary of the coronation of our Holy Father. The sermon was preached 
by Most Rey. Martin J. O’Connor, D.D., Auxiliary Bishop of Scranton. 

Ae ee ee ry 


Most Rev. Angelo Giuseppe Roncalli, formerly Vatican representative in 
Turkey and Greece, has been appointed Papal Nuncio to France, succeeding 
Most Rey. Valerio Valeri. 

ako as BIA et Sk! en 


Jacques Maritain, French Catholic philosopher, was given the position of 
French Ambassador to the Vatican at the end of February, succeeding Hubert 
Guerin, who had been acting as unofficial representative of the De Gaulle 
government. 


* * * * * 


Manuel Sotomayer has been named Ambassador of Ecuador to the Vatican. 
Te eS ee a ae 


A Dominican priest, Father Carriere, an early supporter of General De 
Gaulle, has been named one of the four Vice Presidents of the National Con- 
sultative Assembly governing France pending general elections. 

Sf ie er Pee 


The benediction at the inauguration of the President of the United States 
was given by Rt. Rev. Msgr. John A. Ryan, D.D., Director of the Social 
Action Department.of the National Catholic Welfare Conference. 

HET ee MOT 


Most Rev. Duane G. Hunt, D.D., Bishop of Salt Lake City, delivered the 
sermon at the annual Red Mass celebrated under the auspices of the School 
of Law, The Catholic University of America, in the Shrine of the Immaculate 
Conception on February 4. The Vice President of the United States attended, 
as did the Postmaster General, Justice Reed, and a large representation of 
the diplomatic corps and government personnel. 

eee ik Ay 


The Church of the Sacred Heart, Salina, Kansas, has been established as 
as the Cathedral of the See of Salina, to which the See of Concordia has been 
transferred by a Decree of the Sacred Consistorial Congregation of December 
23, 1944. 
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The Archbishop and Bishops of the Sees included in the Provinces of 
Los Angeles, Santa Fe, Denver, and San Antonio, held a four-day meeting 1n 
Oklahoma City from January 10 to January 13 to consider special problems 
of the Church in the West and Southwest. A special session was held of the 
organizing group of the Catholic Committee for the Spanish-speaking. 

Pe ae ee 2 


A Solemn Mass was celebrated in Holy Name Cathedral, Chicago, by 
Rt. Rev. Joseph P. Morrison, Rector, on December 22, as the principal event 
in an Archdiocesan commemoration of the death in 1917 of Blessed Mother 
Frances Xavier Cabrini, the decree for whose canonization was signed by our 
Holy Father last January, the solemn rites of canonization being in abeyance 


until the end of the war. 
x ey Ce. See 


Most Rev. Edwin V. O’Hara, D.D., Bishop of Kansas City, delivered the 
prayer at the opening of the United States Senate on March 15. 
ok dre. ke ee 


Most Rev. Edwin V. O’Hara, D.D., Bishop of Kansas City, is making a 
tour of South America under the auspices of the Inter-American Institute of 
Kansas City, established: by him two years ago. He will participate in the 
opening of the Exposition of North American Catholic Life in Sao Paolo, 
prepared by Rev. Saboia de Medeiros, S.J., Rector of the University of Sao 
Paolo and head of Catholic Action in the Archdiocese. 

cee ek eee 


Most Rev. J. H. Schlarman, D.D., Bishop of Peoria, left Miami, January 
5, for a tour of Latin-America. With him were Rt. Rev. Joseph P. Morrison, 
of Chicago, President of the Liturgical Conference, and Rt. Rev. L. G. Ligutti, 
Executive Secretary of the National Catholic Rural Life Conference. , 

<7 hes ee ee 


Most Rev. Frank A. Thill, D.D., Bishop of [Concordia] Salina has cele- 
brated the silver jubilee of his ordination. 
oP gk yale “aed yale” 


His Eminence, Cardinal Villeneuve, Archbishop of Quebec, Sir Eugene Fiset, 
Lieutenant Governor of Quebec, and Maurice Duplessis, Premier of Quebec, 
attended the commemoration of the 92nd anniversary of Laval University. 

ck eee ee 


Most Rev. Luis M. Martinez, Archbishop of Mexico City, has convoked 
a Synod to meet April 15-17. It marks the beginning of the fourth centennial 
cf the elevation of the Archdiocese to a Metropolitan See. 

Ne er een ene 


A new Diocese, Edmunston, has been established in Canada, comprising a 
portion of the territory of the Diocese of Bathhurst. New Dioceses have 


been established in Brazil at Parnaiba and Ceiras from territory of tie Diocese 
of Piauhy. : 


i oie tee oe 


The Fourth Synod of the Diocese of Peoria was held in December. 
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The 2nd Annual Family Life Conference was held at The Catholic University 
of America, from January 30 to February 2. 
eR ge oR) ok 


The 3rd Annual Convention of the American Catholic Economic Association 
was held in Chicago on December 30. 
ee ee Rk 


The 7th Annual Conference of Eastern Rites and Liturgies was held March 
23 at Fordham University. 
x Pinel Res rae 


The 1st State Convention of the Pennsylvania Unit of the National Catholic 
Musical Educators’ Convention will be held in Philadelphia on April 19. 
SSE tke ee Wert 


The Catholic Institute of the Press will hold its first annual Communion 
Breakfast in New York on April 8. Rt. Rev. Fulton J. Sheen, S.T.D., and 
Brig. Gen. Carlos P. Romulo, Philippine Commissioner, will be the speakers. 

* ok HN 


Rev. John J. Dempsey, of Buffalo, has been appointed National Chaplain 
of the Newman Club Federation by Most Rev. James H. Ryan, D.D., Bishop 
of Omaha, chairman of the Youth Department of the National Catholic 
Welfare Conference. 

- eA Ee Fok TEE ee 


Very Rev. J. Hugh O’Donnell, C.S.C., President of the University of Notre 
Dame, has accepted an appointment to a special committee of the United 
States Office of Scientific Research and Development, formed at the sugges- 
tion of the President to promote research by private and public agencies. 

ih Fak EMO Oe 


Special courses will be given at The Catholic University of America from 
June 29 to August 11 in theology for the laity under the direction of Very 
Rev. Joseph C. Fenton, 8.T.D., Dean of the School of Sacred Theology, and 
Rev. Eugene M. Burke, C.S.P. 

Penne Ph ge yh were, | 


Sixty Catholic lawyers of Kansas City, Missouri, have organized a St. 


Thomas More Society. 
te Doar) eA irae «ie 


On December 15, Most Rev. Maurice F. McAuliffe, D.D., Bishop of Hart- 
ford, died at the age of 69. He was made Auxiliary Bishop of Hartford in 
1925 and succeeded to the See in 1934 on the death of Most Rev. John J. 
Wilan. He was buried on December 18 with a Pontifical Mass of Requiem 
celebrated in St. Joseph’s Cathedral by Most Rev. Henry J. O’Brien, D.D., 
Auxiliary Bishop of Hartford and Administrator of the See. The sermon 
was preached by Most Rev. John G. Murray, D.D., Archbishop of St. Paul. 

ee a ke Oe 


A Pontifical Mass of Requiem was celebrated by Most Rev. Moses E. 
Kiley, D.D., Archbishop of Milwaukee, on March 8, for the repose of the soul 
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of Most Rev. Paul P. Rhode, D.D., Bishop of Green Bay, who died on March 
3 at the age of 73. The sermon was preached by Most Rev. Stanislaus Ve 
Bona, D.D., Coadjutor Bishop of Green Bay. Bishop Rhode was Bishop of 
Green Bay since 1915, and last year celebrated the fiftieth anniversary of his 


ordination. 
ee ee ke FS Oe 


On March 2, a Mass of Requiem was celebrated at Maryknoll Seminary 
for the repose of the soul of Most Rev. William F. O'Shea, D.D., Vicar 
Apostolic of Heijo, Korea, who died suddenly on February 27 at the age of 60. 

Peers eet eee seme 3 


Rt. Rev. Martin Veth, OS.B., retired Abbot of St. Benedict’s Abbey, Atchi- 
son, Kansas, died at the age of 70. 
et ee Roe tent 


Most Rev. David Keane, D.D., Bishop of Limerick, died March 13 at the 
age of 74. 
ea ko * eee 


Most Rev. Michael Kozal, Auxiliary Bishop of Wladislav, Poland, has died 
at the Dachau concentration camp in Germany, at the age of 52. He had 
been a prisoner since September, 1939, three months after his consecration. 

re) ae 


Most Rev. Jordaan Gijlswijk, O.P., Apostolic Delegate to South Africa, 
has died at the age of 74. 
* * * * * 


Most Rev. Luigi Calza, Vicar Apostolic of Chengchow, has died. 
a See eee ee 


A Solemn Mass of Requiem for the Most Rev. Leonardo Bello, O.F.M. 
Minister General of the Order of Friars Minor, who died recently in Roms, 
was celebrated in St. Francis’ Church, New York, by Most Rev. Benno Aich- 
inger, O.F.M., Commissary General. 

ee Cee tae ee 


Pontifical Requiem Mass was celebrated March 15 at St. Mary’s Seminary 
Baltimore, for Rev. Francis Patrick Havey, S.S., who died at the age of 81. 
The celebrant was Most Rev. William O. Brady, D.D., Bishop of Sioux 
Falls. Father Havey was first Superior of the Sulpician Seminary in Wash- 
ington, D. C. 

eo NS Ge 


Rt. Rev. Msgr. William E. Cashin, founder of the Guild of Catholic Law- 
yers in New York City, and sponsor of the first Red Mass in that city in 
1928, died after a four days’ illness at the age of 73. 

reer ee 


On January 19 a Requiem Mass was celebrated in St. Joseph’s Church 
Meriden, Connecticut, for the repose of the soul of United States Sanktdr 
from Connecticut, Francis T. Maloney. 
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Funeral services were held in St. Mary’s Church, Livingston, Montana, for 
Representative James F. O’Connor, Chairman of the Indian Affairs Commit- 
tee of the House of Representatives of the United States, who died at the 
age of 66. 

Shera ke ee RES Te 


A Requiem Mass was celebrated in St. Matthew’s Cathedral, Washington, 
D. C., for the repose of the soul of Major Gen. Edwin M. Watson, who, at- 
tached to the White House Staff since 1933, had accompanied the President 
to the Crimea Conference and died of a cerebral hemorrhage aboard the 
cruiser that carried the Presidential party on the return trip to the United 
States. Mrs. Roosevelt was present at the Mass, as well as members of the 
Cabinet and the judiciary, and ranking officials of the Army and Navy. 

Tees hie ee eal as 


Requiem Mass was celebrated in Harrisburg by Rt. Rev. Msgr. P. S. Huegel, 
for the repose of the soul of Marian Ames Taggart, a convert, well known as 
a writer for girls and children, who died at the age of 84. 


DIGNITIES 


On January 18, Most Rev. Moses E. Kiley, D.D., Archbishop of Milwaukee, 
presided at the installation of Most Rev. Stanislaus V. Bona, D.D., as Coad- 
jutor of the Diocese of Green Bay. He also delivered the sermon on the 


occasion. 
ga gS peace 


Most Rev. Edward Francis Ryan, D.D., was installed as fifth Bishop of 
Burlington on February 7, with Most Rev. Richard J. Cushing, D.D., Arch- 
bishop of Boston, presiding. Most Rev. Bryan J. McEntegart, D.D., Bishop 


of Ogdensburg, preached the sermon. 
eK ce Kt. 


On January 25, Most Rev. William L. Adrian, D.D., Bishop of Nashville, - 
officiated at the solemn installation of Most Rev. William T. Mulloy, D.D., 
sixth Bishop of Covington, in St. Mary’s Cathedral. He also preached the 
sermon of the occasion. 

+ KE OE DG KE oe 
Most Rev. John F. O’Hara, C.S.C., D.D., Titular Bishop of Mylasa and 


Military Delegate, has been named Bishop of Buffalo. 
: * * * * * 


Very Rev. John K. Mussio, J.C.D., D.D., Chancellor of the Archdiocese of 
Cincinnati, has been named Bishop of Steubenville. 
ae ee ke 
Very Rev. Francis J. Schenk, J.C.D., Vicar General of the Archdiocese of 
St. Paul, has been named Bishop of Crookston. 
ya ee ee, 
Rev. Vincent S. Waters, Vice Officialis of the Diocese of Richmond, has 
been named Bishop of Raleigh. 
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Most Rev. Joseph P. Donahue, D.D., Titular Bishop of Emmaus and 
Auxiliary Bishop of New York, was consecrated March 19 in St. Patrick’s 
Cathedral by Most Rev. Francis J. Speliman, D.D., Archbishop of New York. 
The co-consecrators were Most Rev. J. Francis A. McIntyre. D.D., Auxiliary 
Bishop of New York and Most Rev. John F. O’Hara, CS.C., D.D. The ser- 
mon was delivered by Most Rev. Bryan J. McEntegart, D.D., Bishop of 
Ogdensburg. 

aK Ne er 

Most Rev. Edward J. Hunkeler, D.D., Bishop-elect of Grand Island, will 
be consecrated May 1, in St. Cecilia’s Cathedral, Omaha, by the Most Rev. 
Apostolic Delegate. The co-consecrators will be Most Rev. James H. Ryan, 
D.D., Bishop of Omaha, and Most Rev. Stanislaus V. Bona, D.D., of Green 
Bay. The sermon will be preached by Most Rev. Henry P. Rohlman, D.D., 
Coadjutor Archbishop of Dubuque. 

et Fe RO KS Ee 


Most Rev. Michael J. Ready, D. D., Bishop of Columbus, has been ap- 
pointed a member of the Episcopal Board of Consultors of the Pontifical 
College Josephinum, and will serve as Vice Regent to the Most Rev. Apostolic 


Delegate. 
pee aera 


Rt. Rev. Albert J. Beston was elected Abbot of New Melleray Trappist 
Monastery on December 12 at an election presided over by Rt. Rev. Dom 
Celsus O’Connel, Lord Abbot of Mt. Melleray Abbey, Ireland. The newly 
elected Abbot received the blessing of an Abbot on December 28, Most Rev. 
Henry L. Rohlman, D.D., Coadjutor Archbishop of Dubuque, officiating. 

* * * * * 


Most Rev. Edward Francis Ryan, D.D., Bishop of Burlington, has received 
the degree of Doctor of Letters from Boston College. 
Re ORE ere ae 


Most Rev. Donald Campbell, D.D., Bishop of Argyll and The Isles, has 


been named Archbishop of Glasgow, succeeding the late Archbishop Donald 
Mackintosh. 
Ree Roy eae 


Most Rev. Francis Beckmann, C.M., Titular Bishop of Telmissus, has been 


named Archbishop of Panama, a See in which he has been Auxiliary since 
1940. 
eke Tee ee 


Most Rev. Joseph Slipey, D.D., has been appointed Archbishop of the 
Ukrainian See of Lwow, succeeding Most Rev. Archbishop Sheptytsky. 
set CPT eS ee ae 


The following Spanish bishops have been appointed: Most Rev. Luciano 
Perez Platero, Archbishop of Burgos, transferred from the Diocesan See of 
Segovia ; Most Rev. Daniele Ilerente y Federico, Bishop of Segovia, formerly 
Auxiliary Bishop of Burgos; Most Rev. Francisco Caver Toriv, Bishop of 


Coria, formerly Vicar General of Granada; Most Rev. Suturno Rubi Man- 
tiel, Bishop of Osma. 
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Rt. Rev. William R. Arnold, fifth chief of Army chaplains and only Catho- 
lic to hold that office, has been promoted to the rank of Major General. 
ee Ske ee 


Rev. Paul F. Tanner, of the Archdiocese of Milwaukee, has been named 
Assistant General Secretary of the National Catholic Welfare Conference. 
eee Ree RL hk 


Rev. Gavan P. Monaghan, Superintendent of Schools of the Diocese of 
Oklahoma City-Tulsa, has been honored with the degree of Doctor of Peda- 
gogy by Laval University. 

APT Ee ie ack + pk 

Very Rev. Frederick C. Foley, O.P., formerly assistant dean of Providence 
College, Providence, R. I., has been appointed its fifth President, succeeding 
Very Rev. John J. Dillon, who died December 1. 

ae) Peck ey gt ok Ee ak ts ok 

Rt. Rev. Msgr. Richard J. Haberlin, D.D., of the Archdiocese of Boston, has 

been made Protonotary Apostolic. 
ee es Te ee 

Rt. Rey. Frederick Ketter, Vicar General of the Diocese of Evansville, has 

been named Protonotary Apostolic. 
ek al Aeghep oe, Pik 

The following priests have been made Domestic Prelates: 

Archdiocese of Baltimore: Rt. Revs. F. Joseph Manns, Lawrence J. Sheehan, 
Michael A. Ryan, John F. Fannon, John Keating Cartwright, Alonzo J. Olds, 
Nicholas Jaselli, W. Paul Smith, John F. Eckenrode, John H. Eckenrode, 
Joseph V. Buckley, Joseph J. Leary, Francis J. Leary, John J. Leary, Francis 
J. Leary, John J. Russell. 

Archdiocese of Indianapolis: Rt. Revs. Henry F. Dugan, Albert Busald, and 
James M. Downey. 

Archdiocese of Dubuque: Rt. Revs. Dorance Foley and Joseph Klott. 

Diocese of Lincoln: Rt. Revs. C. J. Riordan, Thomas M. Kealy, Maurice 
W. Helmann, and Francis J. Kopecky. 

Diocese of Springfield, Illinois: Rt. Revs. Amos E. Giusti, John B. Franz, 
and Louis Hufker. 

Diocese of Corpus Christi: Rt. Rev. Joseph J. Hoellman. 

Diocese of Evansville: Rt. Rev. August Sprigler. 

ee ae ee heen 
~. The following priests have been made Papal Chamberlains: 

Archdiocese of Baltimore: Very Rev. John J. Daly. 

Archdiocese of Indianapolis: Very Revs. Bernard Sheridan, Clement Bosler, 
Fintan G. Walker, John J. Doyle. 

Diocese of Evansville: Very Revs. Pierre Brisse and Paul Deery. 

Diocese of Lincoln: Very Revs. George J. Shuster and Joseph J. Praudnik. 
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Diocese of Springfield, Illinois: Very Revs. Jess L. Gaton, William J. Casson, 
William Haug, Alphonse J. Bertman, and B. N. Manning. 
PY eee ras ae Stee 


Francis P. Matthews, Supreme Knight of the Knights of Columbus and 
Knight Commander of St. Gregory the Great, has been named a Papal Cham- 
berlain of the Cape and Sword. 

Seid at eee eee! 


Joseph Scott, Los Angeles attorney, Knight of Malta and Knight of St. 
Gregory the Great, has been named a Papal Chamberlain of the Cape and 
Sword. 


* * * * * 


John E. Fitzpatrick, of the Diocese of Omaha; Charles L. Barry, Thomas D: 
Sheerin, and John A. Hillenbrand, of the Archdiocese of Indianapolis; Frank 
A. O'Connor, of the Archdiocese of Dubuque, have been named Knights of 
St. Gregory the Great. 

ie Far oe ue 


Miss Agnes Mahoney, of the Archdiocese of Indianapolis, has received the 
medal Pro Ecclesia et Pontifice. 
CEE eee Mae 8: 


Admiral Chester W. Nimitz, Commander-in-chief of the Pacific Fleet, was 
honored with the degree of Doctor of Laws by Fordham University, which 
conferred the degree through Most Rev. James J. Sweeney, D.D., Bishop of 
Honolulu. 

eke Ok ee 


G. Howland Shaw, of Boston, who recently resigned as Assistant Secretary 
of State, was awarded the 1945 Laetare Medal by Notre Dame University. 
eA ee ee eee 


William J. Mulligan, attorney of Hartford, was appointed Supreme Master 
of the Fourth Degree, Knights of Columbus. He is a Knight of St. Gregory 
and holds the degree of Doctor of Laws from Fordham and Holy Cross. 

* * * * * 


John A. Coleman, K.S.G., Chairman of the New York Stock Exchange’s 
Board of Governors, has been elected Treasurer of the War Relief Services 


of the National Catholic Welfare Conference as successor to the late Alfred 
E. Smith. 


THE CANON LAW SOCIETY OF AMERICA 


On January 30, the New York Chapter met with an attendance of fifty 
members, to hear a paper read by Rev. John J. Heneghan, STD Gws 
Vice-Chancellor and Defender of the Marriage Bond of the Tribunal of the 
Diocese of Brooklyn. The subject of the paper was “ Marriages of Unworthy 
Catholics.” Rt. Rev. Msgr. John M. A. Fearns, 8.T.D., Rector of St. Jo- 
seph’s Seminary, Dunwoodie, attended as the personal representative of Most 
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Rey. Francis J. Spellman, D.D., Archbishop of New York. The meeting was 
also honored by the presence of Most Rev. J. Francis A. McIntyre, D.D., 
Auxiliary Bishop and Vicar General of the Archdiocese; Most Rev. Raymond 
A. Kearney, J.C.D., D.D., Auxiliary Bishop of Brooklyn; and Most Rev. 
William T. McCarty, C.SS.R., D.D., Military Delegate. 


aes Shier Sncaer Ialaeee 


On February 13, the Leavenworth-Kansas City Chapter met in its fifth 
session, to discuss the questions: 

1. “ May a Regular follow the probable, though less probable, opinion that 
two Catholics who marry before a non-Catholic minister incur excommunica- 
tion by reason of Canon 2319, §1, 1°, and hence use his privilege and absolve 
them; or must he follow the more probable opinion that such Catholics are 
not excommunicated by the Code, but by the III Plenary Council of Balti- 
more (n. 127), for the absolution of which censure he has no faculties? ” 

2. “Canonical causes for dispensation from the impediments of mixed reli- 
gion and disparity of worship.” 


The discussion was led by Rev. Adam Ellis, S.J., and Rev. A. M. Harvey. 


The meeting was honored by the presence of Most Rev. Paul C. Schulte, 
D.D., Bishop of Leavenworth. 


THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 


I. (a) Date: January 18, 1945. 
(b) Title: The Background of the Post-Classical Legislation on Illegiti- 
macy. 


(c) Author: Dr. Hans Jul‘us Wolff, J.U.D., Berlin, Professor of Roman and 
Civil Law at the National University of Panama from 1935 
to 1939 and Lecturer in German Law, A.S.T.P., and C.A.T.P., 
Michigan, 1943 and 1944. 


(d) Abstract: The term filus naturalis for the illegitimate child is post- 
classical. In classical’ writings the term implied a true fam- 
ily relationship between father and son, whether based on 
marital descent (filius naturalis as opposed to filius adoptivus, 
filius emancipatus or datus in adoptionem in relation to his 
physical father), or on the condition of slavery (the son be- 
gotten of a master and his slave), or on the union of parents 
deemed to be quasi-marital (contubernium). Since concu- 
binage as a liaison of persons of unequal social rank was not 

~ even in the social sense recognized as quasi-marital, the spur- 

zus could not be termed a filius naturalis. Greek city laws 
seem frequently to have acknowledged the nothos as a mem- 

ber of the family, inferior to the gnesios but enjoying a 

secondary right of succession. The post-classical terminology 

was chosen because of prevailing Greek conditions of life, and 
the emperors, in finally conceding a definite legal status to 
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II. Date: 
Title: 


Author: 


III. Date: 
Title: 


Author: 


Abstract: 
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the filius naturalis, adopted principles developed under Greek 
law. 


February 19, 1945. 

A Comparison of the Roman and Quebec Law of Persons, 
Property, Obligations, and Successions. 

Charles P. Sherman, D.C.L., LL.D., Author of Roman Law 
in the Modern World, Professor of Roman Law at Boston 
University Law School; formerly teacher of Roman, French, 
and Spanish Law at Yale Law School; of Canon and Modern 
Church Law at National University, Washington, D. C.; Lec- 
turer in Roman, Canon, and Civil Law at Wiliam and Mary. 


March 16, 1945. 

The Development of and Restrictions on Roman Testamen- 
tary Power. 

Dr. Roscoe J. C. Dorsey, Professor of Law at Washington 
College of Law. 

Legislative adoption of an heir changed the law of intestate 
succession in certain instances. The Fifth Table apparently 
ignored early concepts as to property. Changing political 
events brought about the rise of certain forms of testament. 
The execution of testaments was not without restriction, es- 
pecially as to the institution of the heir. Legacies eventually 
brought about dissipation of the inheritance, leaving little for 
the heir, and thus occasion was given for further restrictive 
measures. 


